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Annex B hereto, and will sell and deliver to the Vendee, and the
Vendee will, as hereinafter provided, purchase from the Builder and
accept delivery of and pay for the Equipment, each unit of which
shall be constructed in accordance with the specifications referred
to in Annex B hereto and in accordance with such modifications there-
of as may be agreed upon in writing among the Builder and the Vendee
(which specifications and modifications, if any, are hereinafter called
the Specifications). The Builder represents and warrants that the
design, quality and component parts of each unit of the Equipment
shall conform, on the date of completion of manufacture thereof, to
all United States Department of Transportation and Interstate Com-
merce Commission requirements and specifications and to all standards
recommended by the Association of American Railroads reasonably
interpreted as being applicable to railroad equipment of the character
of such unit, and each such unit will be new railroad equipment,

ARTICLE 8. Imspection and Delivery. The Builder will deliver the
‘units of the Equipment to the Vendee at the place or places specified
in Annex B hereto (or if Annex B does not specify a place or places,
at the place or places designated from time to time by the Vendee),
freight charges, if any, prepaid, in accordance with the delivery sched-
ule set forth in Annex B hereto; provided, however, that delivery of
any unit of the Equipment shall not be made until this Agreement
has been filed pursuant to Section 20¢ of the Interstate Commerce
Act and the Finance Agreement shall have been executed and deliv-
ered; provided, further, that the Builder shall have no obligation to
deliver any unit of Equipment hereunder subsequent to the commence-
ment of any proceedings specified in clause (c¢) or (d) of Article 16
hereof or the occurrence of any event of default (as described in Article
16 hereof ), or event which, with the lapse of time and/or demand, could
constitute such an event of default.

The Builder’s obligation as to time of delivery is subject, however,
to delays resulting from causes beyond the Builder’s reasonable con-
trol, including but not limited to acts of God, acts of government such
as embargoes, priorities and allocations, war or war conditions, riot
or civil commotion, sabotage, strikes, differences with workmen, acci-
dents, fire, flood, explosion, damage to plant, equipment or facilities,
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delays in receiving necessary materials or delays of carriers or sub-
contractors.

Any Equipment not delivered, accepted and settled for on or prior
to December 31, 1976, shall be excluded herefrom and the Vendee shall
be relieved of its obligation to purchase and pay for such Equipment.
If any Equipment shall be excluded herefrom pursuant to the im-
mediately preceding sentence, the Builder, the Guarantor and the
Vendee shall execute an agreement supplemental hereto limiting this

Agreement to the Equipment not so excludled herefrom.

During construction, the Equipment shall be subject to inspection
and approval by the authorized inspectors of the Vendee and the
Builder shall grant to such authorized inspectors reasonable access to
its plant. The Builder agrees to inspect zlzlll materials used in the con-
struction of the Equipment in accordance with the standard quality
control practices of the Builder. Upon completion of each unit or of a
number of units of the Equipment, such unit or units shall be pre-
sented to an inspector of the Vendee for|inspection at the place speci-
fied for delivery of such unit or units, and if each such unit conforms
to the Specifications, requirements and standards applicable thereto,
such inspector or an authorized representative of the Vendee shall
execute and deliver to the Builder a certificate of acceptance (herein-
after called the Certificate of Acceptan(!:e) stating that such unit or
units have been inspected and accepted |on behalf of the Vendee and
are marked in accordance with Article 10 hereof; provided, however,
that the Builder shall not thereby be reli{eved of its warranty referred
to in Article 14 hereof; and provided, further, that no Certificate of
Acceptance shall be delivered prior to the date on which such unit or
units may be delivered as set forth in|the first proviso of the first
paragraph of this Article 3.

On delivery of each such unit hereunder at the place specified for
delivery and due execution and delivery of a Certificate of Acceptance
in respect thereof, the Builder shall have' no further responsibility for,
nor bear any risk of, any damage to or the destruction or loss of such
unit; provided, however, that the Buildelr shall not thereby be relieved

of its warranty referred to in Article 14 hereof.




5

ARTICLE 4. Purchase Price and Payment. The base price or prices
per unit of the Equipment are set forth in Annex B hereto. Such base
price or prices are subject to such increase or decrease as is agreed to
by the Builder, the Vendee and the Guarantor. The term ‘‘Purchase
Price” as used herein shall mean the base price or prices as so in-
creased or decreased.

The Equipment shall be settled for in not more than four groups of
units of Equipment delivered to and accepted by the Vendee. The
term “Closing Date” with respect to any such group shall mean
the date or dates set forth in Item 2 of Annex A hereto or such other
dates specified by the Vendee by ten days’ written notice (such notice
specifying the aggregate Purchase Price of such group) with the con-
currence of the Assignee and the Builder, but in no event shall such date
be later than December 31, 1976. The term “Group”, as used herein,
shall mean the group of units of Equipment being settled for on any
Closing Date. The place of each closing shall be determined by mutual
agreement among the parties hereto.

Subject to the terms and conditions of this Agreement, the Vendee
hereby acknowledges itself to be indebted to the Vendor in the amount
of, and hereby promises to pay in cash to the Vendor at such place as
the Vendor may designate, the Purchase Price of the Equipment, as
follows:

(a) on the Closing Date with respect to each Group (i) an amount
equal to 209% of the aggregate Purchase Price of the units of Equip-
ment in such Group plus (ii) the amount, if any, by which (x) 80%
of the Purchase Price of all units of the Equipment covered by this
Agreement and the Other Agreement for which settlement has
theretofore and is then being made exceeds (y) the aggregate amount
required to be deposited by the Investors pursuant to the Finance
Agreement and any amount or amounts previously paid or payable
pursuant to this clause (ii) and the correspondmg clause of the Other
Agreement; and

(b) in 15 consecutive substantially equal annual instalments, as
hereinafter provided, an amount equal to the aggregate Purchase
Price of the units of Equipment for which settlement is then being

_made, less the aggregate amount paid or payable with respect thereto
pursuant to subparagraph (a) of this paragraph.
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The Purchase Price of each unit of Equipment shall bear interest
from the 30th day after the average date on which the units of Equip-
ment in the Group in which such unit shall be settled for are available
for delivery and acceptance to the Closing Date in respect thereof, at
a rate per annum equal to the rate which Manufacturers Hanover
Trust Company, New York, New YorkJ charges for 90-day unsecured
loans to large corporate borrowers of th:e highest credit standing from
time to time in effect during the period such interest is payable; pro-
vided, however, that changes in such i-ate occurring during the ten
business days next preceding the Closmg Date shall be disregarded.
Such interest in respect of any unit of Equipment shall be payable
within five business days of the Closmlg Date in respect thereof. The
term “business days” as used herein means calendar days, excluding
Saturdays, Sundays and any other day on which banking institutions
in New York, New York, or Baltimore, Maryland, are authorized or
obligated to remain closed.

The portion of the Purchase Price |payable pursuant to subpara-
graph (b) of the third paragraph of this Article 4 (herein called
the Conditional Sale Indebtedness) shall be payable on each July 1,
commencing July 1, 1977, to and including July 1, 1991 (or if any
such date is not a business day, on the|next succeeding business day).
The unpaid balance of the Conditional Sale Indebtedness shall bear in-
terest from the Closing Date in respect|of which such indebtedness was
incurred at the rate of 814% per annum. Such interest shall be payable,
to the extent accrued, on each J anuary; 1 and July 1 commencing July
1, 1976, to and including July 1, 1991 (or if any such date is not a
business day, on the next succeeding | business day), each such date
being hereinafter called a Payment Date.

- All interest under this Agreement shall be calculated on the basis of

a 360-day year of twelve 30-day months.

The Vendee will pay intérest, to t}|1e extent legally enforceable, at

the rate of 9%% per annum upon all amounts remaining unpaid
after the same shall have become due and payable pursuant to the
terms hereof, or such lesser amount jas shall be legally enforceable,
anything herein to the contrary notwithstanding.

All payments provided for in this Agreement shall be made in such
coin or currency of the United States of America as at the time of
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payment shall be legal tender for the payment of public and private
debts. Except as provided in Article 7 hereof, the Vendee shall not
have the privilege of prepaying any portion of the Conditional Sale
Indebtedness prior to the date it becomes due.

ARTICLE 5. Security Interest in the Equipment. The Vendor shall
and hereby does retain a security interest in and to the Equipment
until the Vendee shall have made all its payments under this Agree-
ment and shall have kept and performed all its agreements herein con-
tained, notwithstanding the delivery of the Equipment to and the
possession and use thereof by the Vendee. Any and all additions to the
Equipment (other than any special devices, racks or assemblies at any
time attached or affixed to any unit of the Equipment, the cost or pur-
chase price of which is not included in the Purchase Price of such unit
and which are not required for the operation or use of such unit by the
Interstate Commerce Commission, the United States Department of
Transportation or any other applicable regulatory body), and any and
all parts installed on and additions and replacements made to any unit
of the Equipment shall constitute accessions to the Equipment and
shall be subject to all the terms and conditions of this Agreement and
included in the term “Equipment” as used in this Agreement.

Except as otherwise specifically provided in Article 7 hereof, when
and only when the Vendor shall have been paid the full Conditional
Sale Indebtedness, together with interest and all other payments as
herein provided, and all the Vendee’s obligations herein contained shall
have been performed, absolute right to the possession of, title to and
property in the Equipment ghall pass to and vest in the Vendee, ipso
facto without further transfer or action on the part of the Vendor.
However, the Vendor, if so requested by the Vendee at that time, will
(a) execute a bill or bills of sale for the Equipment releasing its
security interest therein and transferring its title thereto and prop-
erty therein to the Vendee, or upon its order, free of all claims, liens,
security interests and other encumbrances created or retained hereby
or otherwise created by the Vendor and deliver such bill or bills of sale
to the Vendee at its address referred to in Article 21 hereof and (b)
execute and deliver at the same place, for filing, recording or deposit-
ing in all necessary public offices, termination statemenis or other
such instrument or instruments in writing as may be necessary or
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appropriate in order then to make clear upon the public records the
title of the Vendee to the Equipment. In addition, at that time, the
Vendor will pay to the Vendee any money paid to the Vendor pursuant
to Article 7 hereof and not theretofore applied as therein provided.
The Vendee hereby waives and releases any and all rights, existing or
that may be acquired, in or to the payment of any penalty, forfeit or
damages for failure to execute and deliver such bill or bills of sale or
instrument or instruments or to file any fcertiﬁcate of payment in com-
pliance with any law or statute requiring the filing of the same, except
for failure to execute and deliver such bill or bills of sale or instrument
or instruments or to file such certificate Within a reasonable time after
written demand by the Vendee.

ARTICLE 6. Taxes. Whether or not any of the transactions con-
templated hereby are consummated, the Vendee agrees to pay, and
to indemnify and hold the Vendor harmless from, all taxes, assess-
ments, fees and charges of any nature 'Iwhatsoever together with any
penalties, fines, additions to tax or interest thereon, howsoever im-
posed, whether levied or imposed upon| the Vendee, the Vendor, the
Lessee or otherwise, by any Federal, state or local government or gov-
ernmental subdivision in the United States or by any foreign country
- or subdivision thereof, upon or with respect to: any unit of the Equip-
ment or any part thereof; the purchase, ownership, delivery, leasing,
possession, use, operation, transfer of title, return or other disposition
thereof; the rentals, receipts or earninllgs arising therefrom; or this
Agreement, the Assignment, the Lease, the Lease Assignment, any pay-
ment made pursuant to any such agreement, or the property, the income
or other proceeds received with respect to the Equipment (all such
taxes, assessments, fees, charges, penalties, fines, additions to tax and
interest imposed ‘as aforesaid being heremafter called “Taxes”) ;
cluding however: (i) Taxes of the Umted States or of any state or
political subdivision thereof and (if and to the extent that any person

indemnified hereunder is entitled to a cr!edit therefor against its United

States Federal income taxes) of any foreign country or subdivision
thereof, imposed on or measured solely by the net income or excess
profits of the Vendor other than Taxes arising out of or imposed in
respect of the receipt of indemnification payments pursuant to this
Agreement, provided that such Taxes of any foreign country or sub-
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division thereof incurred as a result of the indemnified party being
taxed by such foreign country or jurisdiction on its world-wide income
without regard to the transactions contemplated by this Agreement
shall be excluded whether or not the indemnified party is entitled to a
credit against its United States Federal income taxes; and (ii) any
Taxes imposed on or measured by any fees or compensation received
by the Vendor.

If claim is made against the Vendor for any Taxes indemnified
agairst under this Article 6, the Vendor shall promptly notify the
Vendee. If reasonably requested by the Vendee in writing, the Vendor
shall, upon receipt of any indemnity satisfactory to it for all costs,
expenses, losses, legal and accountants’ fees and disbursements,
penalties, fines, additions to tax and interest, and at the expense
of the Vendee contest in good faith the validity, applicability or
amount of such Taxes by {a) resisting payment thereof if possible,
{b) not paying the same except under protest, if protest is necessary
and proper, and {c) if payment is made, using reasonable efforts to
obtain a refund thereof in appropriate administrative or judicial pro-
ceedings, or both. The Vendee may also contest, at its own expense,
the validity, applicability or amount of such Taxes in the name of
the Vendor; provided that, no proceeding or actions relating to such
contest shall be commenced {nor shall any pleading, motion, brief or
other paper be submitted or filed in the name of the Vendor in any such
proceeding or action) without the prior written consent of the Vendor.
If the Vendor shall obtain a refund of all or any part of such Taxes
previously reimbursed by the Vendee in connection with any such
contest or an amount representing interest thereon, the Vendor shall
pay the Vendee the amount of such refund or interest net of expenses;
provided, however, that no event of default set forth in Article 16
hereof and no event which with notice or lapse of time or both would
constitute such an event of default shall have occurred and be con-
tinuing.

In case any report or return is required to be made with respect to
any obligation of the Vendee under this Article 6 or arising out of
this Article 6, the Vendee shall either make such report or return
in such manner as will show the interests of the Vendor in the Equip-
ment or shall promptly notify the Vendor of such requirement and
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shall make such report or return in such manner as shall be satis-
factory to the Vendor. All costs and expenses (including legal and
accountants’ fees) of preparing any such return or report shall be
borne by the Vendee.

All of the obligations of the Vendee under this Article 6 shall sur-
vive and continue, notwithstanding payment in full of all amounts
due under this Agreement.

ARTICLE 7. Maintenance; Casualty Occurrences; Insurance. The
Vendee agrees that, at its own cost and|expense, it will maintain and
keep each unit of the Equipment in good order and repair.

In the event that any unit of the Equlipment shall be worn out, lost,
stolen, destroyed, irreparably damaged or permanently rendered unfit
for use, from any cause whatsoever, or seized, confiscated, taken or
requisitioned by condemnation or othervlnse resulting in loss of posses-
sion by the Vendee or the Lessee for a ;perlod of 90 consecutive days,
except requisition for use by the Um'ted States Government (such
occurrences being herein called Casualty Occurrences), the Vendee
shall promptly (after it has knowledge}of such Casualty Occurrence)
and fully inform the Vendor in regard thereto. When the aggregate
Casualty Value (as defined herein and in the Other Agreement) of
all units having suffered a Casualty Occurrence (exclusive of units
having suffered a Casualty Occurrence with respect to which a pay-
ment shall have been made to the Vendor pursuant to this Article 7)
hereunder shall exceed $250,000 (or such lesser amount as the Vendee
or the Lessee may elect), the Vendee, W1th1n 80 days after it has knowl-
edge of such event, shall promptly pay £ the Vendor a sum equal to the
aggregate Casualty Value of such units|of the Equipment as of the date
of such payment and shall file with the Vendor a certificate of an officer
of the Vendee setting forth the Casualty|Value of each unit of the Equip-
ment suffering a Casualty Occurrence.| In the event of the requisition
for use by the United States Government of any unit of Equipment,
all of the Vendee’s obligations hereunder with respect to such unit shall
continue to the same extent as if such rehuisition had not occurred.

Any money paid to the Vendor pursuant to the preceding paragraph
of this Article 7 shall, as the Vendee may direct in a written instru-
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ment filed with the Vendor, be applied (so long as no event of default
shall have occurred and be continuing), in whole or in part, to pre-
pay instalments of Conditional Sale Indebtedness or toward the cost
of a unit or units of standard-gauge railroad rolling stock (other than
passenger or work equipment of types other than locomotives) first
put into service no earlier than the date of this Agreement, to replace
units suffering a Casualty Occurrence, If such replacement equipment
shall be equipment theretofore used in service, the Vendee shall de-
liver to the Vendor a certificate of an officer of the Vendee that the
cost of such equipment does not exceed the fair value thereof. In case
any money is applied to prepay indebtedness, it shall be so applied,
on the instalment date for the payment of Conditional Sale Indebted-
ness next following receipt by the Vendor of such written direction,
to reduce instalments thereafter falling due in the inverse order of
maturity thereof without premium.

The Casualty Value of each unit of the Equipment (other than a
replacement unit) shall be deemed to be that amount which bears
the same ratio to the original Purchase Price thereof (less, in the
event that the Vendee shall have made any payment or payments under
the provisions of subparagraph (a) of the third paragraph of Article
4 hereof, an amount which bears the same ratio to the aggregate of
all such payments as the original Purchase Price of such unit bears
to the original aggregate Purchase Price of all the Equipment) as the
unpaid Conditional Sale Indebtedness (without giving effect to any
prepayments then or theretofore made pursuant to this Article 7) as
of the date payment is made with respect to such Casualty Occurrence
bears to the original Conditional Sale Indebtedness. The Casualty Value
of each replacement unit shall be deemed to be that amount which bears
the same ratio to the portion of the cost thereof paid by the Vendor as
the unpaid Conditional Sale Indebtedness (without giving effect to any
prepayments then or theretofore made pursuant to this Article 7) as
of the date payment is made with respect to such Casualty Occurrence
bears to the unpaid Conditional Sale Indebtedness (without giving
effect to any such prepayments) as of the date of acquisition by the
Vendor of such replacement unit.

The Vendee will cause any replacement unit or units to be marked as
provided in Article 10 hereof. Any and all such replacements of Equip-
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ment shall constitute accessions to the Equipment and shall be subject
to all appropriate terms and conditions|of this Agreement as though
part of the original Equipment delivered hereunder and shall be in-
cluded in the term “Equipment” as used in this Agreement. Title to all
such replacement units shall be free and clear of all liens and encum-
brances except the liens permitted by the second paragraph of Article
13 hereof and shall be taken initially and shall remain in the name of
the Vendor subject to the provisions hereof, and the Vendee shall ex-
ecute, acknowledge, deliver, file, record or deposit all such documents
and do any and all such acts as may be ntlacessary to cause such replace-
ment units to come under and be subject to this Agreement. All such
replacement units shall be guaranteed and warranted in like manner as
is customary at the time for similar equipment. Whenever the Vendee
shall file with the Vendor a written direction to apply amounts toward
the cost of any replacement unit or units, the Vendee shall file therewith
executed counterparts of an opinion of counsel covering the matters set
forth in this paragraph.

So long as no event of default shall have occurred and be continuing,
any money paid to the Vendor pursuant|to this Article 7 shall, if the
Vendee shall in writing so direct, be invested, pending its application
as hereinabove provided, in such (i) di1|'ect obligations of the United
States of America or obligations for Whlch the faith of the United
States is pledged to provide for the payment of principal and interest or
(i1) certificates of deposit of domestic commercial banks in the United
States of America having a capital and‘surplus aggregating at least
$100,000,000 or total assets in excess of $1,000,000,000, in each case
maturing in not more than one year frorp the date of such investment
(such investments being hereinafter called Investments), as may be

specified in such written direction. Any s{lch obligations may be held to

maturity or may, from time to time, be s!old; the proceeds thereof may
be reinvested in such Investments as the Vendee may in writing direct.
Any interest received by the Vendor on any Investments shall be held
by the Vendor and applied as heremafter provided. Upon any sale or
the maturity of any Investments, the proceeds thereof, plus any inter-
est received by the Vendor thereon, up to the cost (including accrued
interest) thereof, shall be held by the Vendor for application pursuant
to this Article 7, and any excess shall be paid to the Vendee. If such

proceeds (plus such interest) shall be leds than such cost, the Vendee
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will promptly pay to the Vendor an amount equal to such deficiency.
The Vendee will pay all expenses incurred by the Vendor in connection
with the purchase and sale of Investments.

If one or more events of default shall have occurred and be continu-
ing, all money held by the Vendor pursuant to this Article 7 (including,
for this purpose, Investments) shall be applied by the Vendor as if such
money were money received upon the sale of Equipment pursuant to
Article 17 hereof.

In order to facilitate the sale or other disposition of any Equipment
suffering a Casualty Ocecurrence, the Vendor shall, upon request of the
Vendee, after payment by the Vendee of a sum equal to the Casualty
Value of such Equipment, execute and deliver to the Vendee or the
Vendee's vendee, assignee or nominee, a bill of sale (without war-
ranties) for such Equipment, and such other documents as may be
required to release such Equipment from the terms and scope of this
Agreement, in such form as may be reasonably requested by the Vendee.

Any insurance proceeds or condemnation payments received and re-
tained by the Vendor in respect of units suffering a Casualty Occur-
rence shall be deducted from the amounts payable by the Vendee to the
Vendor in respect of Casualty Occurrences pursuant to this Article.
If the Vendor shall receive any insurance proceeds or condemnation
payments in respect of such units suffering a Casualty Occurrence
either after the Vendee shall have made payments pursuant to
this Article without deduction for such insurance proceeds or condem-
nation payments, or in excess of the Casualty Value (after taking into
account payments by the Vendee under this Article 7), the Vendor shall
promptly pay such insurance proceeds or condemnation payments to the
Vendee; provided, however, that no event of default shall have occurred
and be continuing hereunder. All insurance proceeds or condemnation
payments or such excess received by the Vendor in respect of any unit
or units of Equipment not suffering a Casualty Occurrence shall be paid
to the Vendee upon proof satisfactory to the Vendor that any damage
to such unit in respect of which such proceeds were paid has been fully
repaired.

ARTICLE 8. Obligations of Guarantor. The Guarantor, for value
received, hereby unconditionally guarantees to the Vendor that the Con-
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ditional Sale Indebtedness and interest t
tually paid when due and all other obliga

hereon will be duly and punec-
tions of the Vendee hereunder

and under the Finance Agreement Wl'ﬂl .be duly and punctually
performed (except for the obligations of the Vendee under subpara-
graph (a) of the third paragraph of| Article 4 hereof), whether
at stated maturity or by declaration or otherwise, irrespective of any
enforcement against the Vendee of any of the rights of the Vendor here-

under.

The Guarantor hereby agrees that its aforesaid guaranty hereunder
shall be unconditional (and shall not be |subject to any defense, setoff,
counterclaim or recoupment whatsoever ) irrespective of the genuine-
ness, validity, regularity or enforceablhty of this Agreement, the Lease,
the Lease Assignment, any failure of the Lessee to make its rental or
other payments under the Lease to the Yendor pursuant to the Lease
Assignment or the failure of the Lessee to perform any other obligation
under the Lease for any reason whatsoever (including termination of
the Lease by operation of law or otherv%ise) or any interference with
the right of the Vendor to apply such rental or other payments as pro-
vided in the Lease Assignment and irrelspective of any other circum-
stances which might otherwise limit the recourse of the Vendor to the
Vendee. The Guarantor hereby waives diligence, presentment, demand
of payment, protest, any notice of any assignment hereof in whole or
in part or of any default hereunder and all notices with respect to this
Agreement and all demands whatsoever, hereunder. No waiver by the
Vendor of any of its rights hereunder and no action by the Vendor to
enforce any of its rights hereunder or failure to take, or delay in taking,
any such action shall affect the obllgatlons of the Guarantor here-
under. The Guarantor hereby agrees that any rights that it may ac-
quire by reason of performance of its obligations hereunder, by sub-
rogation or otherwise, may not be exercised against the Vendee under
this Agreement with respect to any of the units of the Equipment.

ARTICLE 9. Reports and Inspections.
year, commencing with the year 1977, th
nished to the Vendor an accurate statem
preceding December 31 the amount, d

On or before April 1 in each
e Vendee shall cause to be fur--
ent (a) setting forth as at the
escription and numbers of all
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units of the Equipment then subject to this Agreement, the amount,
description and numbers of all units of the Equipment that have suf-
fered a Casualty Occurrence or to the knowledge of the Vendee are then
undergoing repairs (other than running repairs) or have been with-
drawn from use pending repairs (other than running repairs) during
the preceding calendar year (or since the date of this Agreement in
the case of the first such statement) and such other information regard-
ing the condition and state of repair of the Equipment as the Vendor
may reasonably request and (b) stating that, in the case of all Equip-
- ment repaired or repainted during the period covered by such state-
ment, the numbers and markings required by Article 10 hereof have
been preserved or replaced. The Vendor shall have the right, by
its agents, to inspect the Equipment and the Vendee’s records with re-
spect thereto at such reasonable times as the Vendor may request during
the term of this Agreement

ARTICLE 10. Marking of Equipment. The Vendee will cause each
unit of the Equipment to be kept numbered with the identifying number
of the Vendee as set forth in Annex B hereto, or, in the case of Equip-
ment not there listed, such identifying number as shall be set forth in
any amendment or supplement hereto extending this Agreement to
cover such Equipment, and will keep and maintain, plainly, distinctly,
 permanently and conspicuously marked on each side of each unit, in
letters not less than one inch in height, the words “Ownership Subject
to a Security Agreement Filed under the Interstate Commerce Act, Sec-
tion 20c¢”, “Owned by a Bank or Trust Company under a Security
Agreement Filed under the Interstate Commerce Act, Section 20¢” or
other appropriate words designated by the Vendor, with appropriate
changes thereof and additions thereto as from time to time may be re-
quired by law in order to protect the Vendor’s interest in the Equipment
and its rights under this Agreement. The Vendee will not permit any
such unit to be placed in operation or exercise any control or dominion
over the same until such markings shall have been made thereon and
will replace or will cause to be replaced promptly and such markings
which may be removed, defaced obliterated or destroyed. The Vendee
will not permit the identifying number of any unit of the Equipment
to be changed except in accordance with a statement of new number or
numbers to be substituted therefor, which statement previously shall
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have been filed with the Vendor and filed, recorded and deposited by
the Vendee in all public offices where this Agreement shall have been
filed, recorded and deposited. :

Except as provided in the immediately preceding paragraph, the
Vendee will not allow the name of any person, association or corporation
to be placed on any unit of the Equipmelnt as a designation that might
be interpreted as a claim of ownership; provided, however, that the
Equipment may be lettered with the names or initials or other insignia
customarily used by the Vendee or its affiliates.

ARTICLE 11. Compliance with Laws|and Rules. During the term
of this Agreement, the Vendee will comply, and will cause every lessee
or user of the Equipment to comply, in all respects (including, without
limitation, with respect to the use, maintenance and operation of the
Equipment) with all laws of the jurisdictions in which its or such les-
sees’ or users’ operations involving the Equipment may extend, with the
interchange rules of the Association of |[American Railroads and with
all lawful rules of the United States Department of Transportation,
the Interstate Commerce Commission ar!ld any other legislative, execu-
tive, administrative or judicial body exelrcising any power or jurisdic-
tion over the Equipment, to the extent that such laws and rules affect

the title, operation or use of the Equipm‘ent, and in the event that such

" laws or rules require any alteration, replacement or addition of or to

any part on any unit of the Equipment, ':che Vendee will conform there-
with at no expense to the Vendor; provided, however, that the Vendee
may, in good faith, contest the validity or application of any such law
or rule in any reasonable manner which does not, in the opinion of the
Vendor, adversely affect the property or rights of the Vendor under
this Agreement.

ARTICLE 12, Possession and Use. The Vendee, so long as an event
of default shall not have occurred and be continuing under this Agree-
ment, shall be entitled, from and after |delivery of the Equipment by
the Builder to the Vendee, to the possession of the Equipment and the
use thereof and also to sublease the Equipment to, or to permit its use
under the terms of car contracts by, a |lessee or user incorporated in
the United States of America (or any State thereof or the District of
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Columbia), in Mexico (or any State or the Federal District thereof)
or in the Dominion of Canada (or any Province or Territory thereof),
upon lines of railroad owned or operated by such lessee or user, or over

which such lessee or user has trackage right or rights for operation:

of its trains, and upon connecting and other carriers in or between the
United States, Mexico or Canada in the usual interchange of traffic,
but only upon and subject to all the terms and conditions of this Agree-
ment; provided that, if the Vendee leases or permits the use of the
Equipment in Canada (or any Province or Territory thereof) or
in Mexico (or any State or the Federal District thereof), the Vendee
shall, except as otherwise provided in Article 19 hereof, first have (a)
taken all necessary action to protect the right, title and interest of the
Vendor in the Equipment to be so leased or used and (b) furnished
the Vendor with an opinion of Canadian or Mexican counsel, as the
case may be, satisfactory to the Vendor to the effect that such action
is all that is necessary to protect the right, title and interest of the
Vendor in such Equipment.

Any such lease may provide that the lessee, so long as it shall not
be in default under such lease, shall be entitled to the possession of the
Equipment included in such lease and the use thereof subject to the
rights and remedies of the Vendor in respect of the Equipment covered
by such sublease upon the occurrence of an event of default hereunder.

The Vendee may, in accordance with the provisions of Article 17
hereof, also lease the Equipment to the Lessee as permitted by, and for
use as provided in, the Lease, but the rights of the Lessee and its per-
mitted assigns under the Lease shall be subordinated and junior in
rank to the rights, and shall be subject to the remedies, of the Vendor
under this Agreement. »

ARTICLE 13. Prohibition Against Liens. The Vendee will pay or
discharge any and all sums claimed by any party from, through
or under the Vendee or its successors or assigns which, if unpaid, might
become a lien, charge or security interest on or with respeet to
the Equipment, or any unit thereof, and will promptly discharge any
such lien, charge or security interest which arises, but shall not be re-
quired to pay or discharge any such claim so long as the validity thereof
shall be contested in good faith and by appropriate legal proceedings

Bap b
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in any reasonable manner and the nonpayment thereof does not, in the
opinion of the Vendor, adversely affect the security interest of the
Vendor in or to the Equipment or otherwise under this Agreement. Any
amounts paid by the Vendor in dlscharlge of liens, charges or security
interests upon the Equipment shall be secured by and under this Agree-

ment.

This covenant will not be deemed|breached by reason of liens
for taxes, assessments or governmental charges or levies, in each case
not due and delinquent, or undetermined or inchoate materialmen’s, me-
chanics’, workmen’s, repairmen’s or other like liens arising in the
ordinary course of business and, in each case, not delinquent.

ARTICLE 14. Indemnities and Warranties. The Vendee shall pay,
and shall protect, indemnify and hold/the Vendor and any assignee
hereof, and their respective successors, assigns, agents and ser-
vants (hereinafter called Indemnified| Persons), harmless from and
against any and all causes of action, suits, penalties, claims, demands
or judgments, of any nature whatsoever which may be imposed on, in-
curred by or asserted against any Indemnified Person (including any
or all liabilities, obligations, damages,| costs, disbursements, expenses
[including without limitation attorneys’ fees and expenses of any In-
demnified Person] relating thereto) in|any way relating to or arising,
or alleged to arise out of this Agreement or the Equipment, including
without limitation those in any way rlelating to or arising or alleged
to arise out of (i) the manufacture, construction, purchase, acceptance,
rejection, ownership, delivery, non-delivery, lease, possession, use,
operation, condition, sale, return or jother disposition of any unit
of Equipment or portion thereof, (11) any latent and other defects
whether or not discoverable by the Vendee or the Vendor, (iii) any
claim for patent, trademark or copyright infringement, (iv) any claims -
based on strict liability in tort, (v) anly injury to or the death of any
person or any damage to or loss of property on or near the Equipment
or in any manner growing out of or concerned with, or alleged to grow
out of or be connected with, the owner'fship, use, replacement, adapta-
tion or maintenance of the Equipmen;lt or of any other equipment in
connection with the Equipment (whether owned or under the control
of the Vendee, the Lessee or any other person) or resulting or alleged
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to result from the condition of any thereof; (vi) any violation or alleged
violation, of any provision of this Agreement or of any agreement, law,
rule, regulation, ordinance or restriction, affecting or applicable to the
Equipment or the leasing, ownership, use, replacement, adaptation or
maintenance thereof; or (vii) any claim arising out of the Vendor’s
retention of security interest under this Agreement or the Lease As-
signment; except that the Vendee shall not be liable to the Builder in
regpect of any of the foregoing matters to the extent liability in respect
‘thereof arises from an act or omission of the Builder or is covered by
the Builder’s patent indemnification referred to in the last paragraph
of this Article 14. The Vendee shall be obligated under this Article 14,
- irrespective of whether any Indemnified Person shall also be indemni-
fied with respect to the same matter under any other agreement by any
other person, and the Indemnified Person seeking to enforce the indem-
nification may proceed directly against the Vendee under this Article
14 without first resorting to any such other rights of indemnification.
In case any action, suit or proceeding is brought against any Indemni-
fied Person in connection with any claim indemnified against here-
under, the Vendee may and, upon such Indemnified Person’s request
will, at the Vendee’s expense, resist and defend such action, suit or pro-
ceeding, or cause the same to be resisted or defended by counsel selected
by the Vendee and approved by such Indemnified Person, and, in the
event of any failure by the Vendee to do so, the Vendee shall pay all
costs and expenses (including without limitation attorneys’ fees and
expenses) incurred by such Indemnified Person in connection with such
action, suit or proceeding. In the event the Vendee is required to make
any payment under this Article 14, the Vendee shall pay such Indem-
nified Person an amount which, after deduction of all taxes required to
be paid by such Indemnified Person, in respect of the receipt thereof
under the laws of the United States or of any political subdivision
thereof (after giving credit for any savings in respect of any such
taxes by reason of deductions, credits or allowances in respect of the
payment of the expense indemnified against and in respect of any other
such taxes as determined in the sole discretion of the Indemnified Per-
son), shall be equal to the amount of such payment. The Vendor and the
Vendee each agrees to give each other, promptly upon obtaining knowl-
edge thereof, written notice of any claim or liability hereby indemnified
against. Upon the payment in full of any indemnities as contained in
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this Article 14 by the Vendee, and provided that no event of default set
forth in Article 16 hereof (or other event which with lapse of time or
notice or both would constitute such an event of default) shall have
occurred and be continuing, it shall be sﬁbrogated to any right of such
Indemnified Person in respect of the matter against which indemnity
has been given. Any payments received by such Indemnified Person
from any person as a result of any matter with respect to which such
Indemnified Person has been mdemnlﬁed by the Lessee pursuant to
the Lease shall be paid over to the Vendee to the extent necessary to
reimburse the Vendee for indemnification payments previously made
in respect of such matter.

The indemnities contained in this Article 14 shall survive the expira-
tion or termination of this Agreement W;ith respect to all events, facts,
conditions or other circumstances occurring or existing prior to such
expiration or termination and are expressly made for the benefit of,
and shall be enforceable by, an Indemnified Person. None of the in-
demnities in this Article 14 shall be deenlled to create any rights of sub-~
rogation in any insurer or third party| against the Vendee therefor,
from or under any Indemnified Person,| whether because of any claim

paid or defense provided for the benefit thereof or otherwise.

The Vendee will bear the responsibility for and risk of, and shall
not be released from its obligations hereunder in the event of, any dam-
age to or the destruction or loss of any unit of or all the Equipment.

The agreement of the parties relating to the Builder’s warranty of
material and workmanship and the agreement of the parties relating
to patent indemnification are set forth|in Items 3 and 4 of Annex A
hereto.

ARTICLE 15. Assignments. The Vendee will not (a) except as pro-
vided in Article 12 hereof, transfer the right to possession of any unit
of the Equipment or (b) sell, assign, transfer or otherwise dispose of
its rights under this Agreement unless such sale, assignment, transfer
or disposition is to a corporation incorlporated under the laws of any
state of the United States of America or the District of Columbia
(which shall have specifically assumed| the obligations of the Vendee
hereunder by an appropriate instrument in writing approved by the

~
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Vendor) into or with which the Vendee shall have become merged or
consolidated or which shall have acquired the property of the Vendee
as an entirety or substantially as an entirety, provided that such
assignee or transferee will not, upon the effectiveness of such merger,
consolidation or acquisition be in default under any provision of this
Agreement.

All or any of the rights, benefits and advantages of the Vendor under
this Agreement, including the right to receive the payments herein pro-
vided to be made by the Vendee and the benefits arising from the under-
takings of the Guarantor hereunder, may be assigned by the Vendor
and reassigned by any assignee at any time or from time to time. No
such assignment shall subject any assignee to, or relieve the Builder
from, any of the obligations of the Builder to construct and deliver the
Equipment in accordance herewith or to respond to its warranties and
indemnities contained or referred to in Article 14 hereof, or relieve the
Vendee of its obligations to the Builder contained in Articles 2, 3, 4, 6
and 14 hereof, Annex A hereto and this Article 15, or any other obliga-
tion which, according to its terms and context, is intended to survive
an assignment.

. Upon any such assignment by the Vendor, either the assignor or the
assignee shall give written notice to the Vendee and the Guarantor, to-
gether with a counterpart or copy of such assignment, stating the iden-
tity and post office address of the assignee, and such assignee shall, by
virtue of such assignment, acquire all the assignor’s right, title and
interest in and to the Equipment and this Agreement, or in and to a
portion thereof, as the case may be, subject only to such reservations
as may be contained in such assignment. From and after the receipt
by the Vendee and the Guarantor, respectively, of the notification of
any such assignment, all payments thereafter to be made by the Vendee
or the Guarantor under this Agreement shall, to the extent so assigned,
be made to the assignee in such manner as it may direct.

The Vendee and the Guarantor recognize that it is the custom of rail-
road equipment manufacturers or sellers to assign agreements of this
character and understand that the assignment of this Agreement, or
of some of or all the rights of the Vendor hereunder, is contemplated.
The Vendee and the Guarantor severally represent, for the purpose of



22

assurance to any person, firm or corporation considering the acquisition
of this Agreement or of all or any of the !rights of the Vendor hereunder,
and for the purpose of inducing such acquisition, that in the event of
- such assignment by the Vendor as hereinbefore provided, the rights of
such assignee to the entire unpaid Conditional Sale Indebtedness or such
part thereof as may be assigned, together with interest thereon, as well
as any other rights hereunder which may be so assigned, shall not be
subject to any defense, setoff, counterclaim or recoupment, by the
Vendee or the Guarantor, as the case Illnay be, whatsoever arising out
of any breach of any obligation of the Builder with respect to the Equip-
ment or the manufacture,'constructionll, delivery or warranty thereof,
or with respect to any indemnity herein contained, nor subject to any
defense, setoff, counterclaim or recoupment whatsoever arising by rea-
son of any other indebtedness or hablhty at any time owing to the
Vendee or the Guarantor, as the case nllay be, by the Builder. Any and
all such obligations, howsoever arising,|shall be and remain enforceable
by the Vendee or the Guarantor, as the case may be, against and only

against the Builder.

If the Builder shall not receive on any Closing Date the aggregate
Purchase Price in respect of all of the Equlpment proposed to be settled
for on such Closing Date, the Builder will promptly notify the Vendee
and the Guarantor of such event and‘ if such amount shall not have
been previously paid, the parties hereto will, upon the request of the
Builder, enter into an appropriate written agreement with the Builder
excluding from this Agreement those units of Equipment whose aggre-
gate Purchase Price shall not have befl_zn received, but fully preserving
the Builder’s security interest in such units of Equipment in a manner
acceptable to the Builder, and the Guarantor will, not later than 90
days after such Closing Date, pay or cause to be paid to the Builder
the aggregate Purchase Price of such units, together with interest
thereon from such Closing Date to the date of payment by the Guar-
antor at the highest prime rate of interest charged by any of the four
New York City banks having the larllgest total assets in effect on the
date such payment is due, and all right and title in and to those units
of Equipment shall be vested in the Guarantor or other purchaser
thereof.
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ARTICLE 16. Defaults. 1In the event that any one or more of the
following events of default shall occur and be continuing, to wit:

(a) the Vendee shall fail to pay or cause to be paid in full any
sum payable by the Vendee pursuant to the provisions of Articles 4
and 7 hereof when payment thereof shall be due hereunder and such
default shall continue for ten business days after the date such pay-
ment is due and payable; or

(b) the Vendee, the Guarantor or the Lessee shall, for more than
30 days after the Vendor shall have demanded in writing perfor-
mance thereof, fail or refuse to comply with any other covenant,
agreement, term or provision of this Agreement, the Lease Assign-
ment or the Consent, or any covenant, agreement, term or provision
of the Finance Agreement made expressly for the benefit of the
Vendor, on its part to be kept and performed or to make provision
satisfactory to the Vendor for such compliance; or

{¢) a petition for reorganization under Section 77 of the Bank-
ruptey Act, as now constituted or as said Section 77 may be hereafter
amended, shall be filed by or against the Guarantor or the Lessee and,
unless such petition shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but then only so long as such stay
shall continue in force or such ineffectiveness shall continue}, all the
obligations of the Guarantor under this Agreement or the Lessee
under the Lease, as the case may be, shall not have been and shall
not continue to have been duly assumed in writing, pursuant to a
court order or decree, by a trustee or trustees appointed (whether
or not subject to ratification) in such proceedings in such manner
that such obligations shall have the same status as obligations in-
curred by such trustee or trustees, within 30 days after such appoint-
ment, if any, or 60 days after such petition shall have been filed,
whichever shall be earlier; or

(d) any other proceeding shall be commenced by or against the
Vendee, the Guarantor or the Lessee for any relief which includes,
or mlght result in, any modification of the obligations of thé Guaran-
tor, the Vendee or the Lessee hereunder or under the Lease under
any bankruptey or insolvency laws, or laws relating to the relief of
debtors, readjustment of indebtedness, reorganizations, arrange-
ments, compositions or extensions (other than a law which does not
permit any readjustment of the obligations of the Vendee or the
Guarantor under this Agreement or of the Lessee under the Lease),
and, unless such proceedings shall have been dismissed, nullified,
stayed or otherwise rendered ineffective (but then only so long as
such stay shall continue in force or such ineffectiveness shall con-
tinue), all the obligations of the Vendee, the Guarantor or the Lessee,
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as the case may be, under this Agreement or the Lease shall not have
been and shall not continue to have been duly assumed in writing,
pursuant to a court order or decree, By a trustee or trustees or re-
ceiver or receivers appointed (whether, or not subject to ratification)
“for the Vendee, the Guarantor or the Lessee as the case may be, or
for their respectlve property in connection with any such proceedlngs
in such manner that such obligations shall have the same status as
obhgatlons incurred by such trustee or trustees or receiver or re-
ceivers, within 30 days after such appointment, if any, or 60 days
after such proceedings shall have been commenced, whichever shall

be earlier ; or

(e) an event of default shall have occurred and be continuing
under the Other Agreement; or

(f) after the execution and delivery of the Lease, an Event of
Default shall have occurred and be continuing under the Lease or
the Lease is terminated by the Vendee or the Lessee or by operation
of law or otherwise;

then at any time after the occurrence of such an event of default the
Vendor may, upon five days’ written noltice to the Vendee, the Lessee
and the Guarantor and upon comphance with any legal requirements
then in force and applicable to such actlon by the Vendor, (i) cause
the Lease, if it has been executed and dehvered immediately upon such
notice to terminate (and the Vendee and the Guarantor each acknowl-
edges the right of the Vendor to terminate the Lease) and/or (ii)
declare (hereinafter called a Declaratioxll of Default) the entire unpaid
Conditional Sale Indebtedness, together with the interest thereon then
accrued and unpaid, immediately due |and payable, without further
demand, and thereafter the aggregate of the unpaid balance of such
indebtedness and interest shall bear interest from the date of such Dec-
laration of Default at the rate of 914 % }l)er annum, to the extent legally
enforceable. Upon a Declaration of Default, the Vendor shall be en-
titled to recover judgment for the entilre unpaid balance of the Con-
ditional Sale Indebtedness so payable, with interest as aforesaid, and
to collect such judgment out of any plroperty of the Vendee or the
Guarantor wherever situated. The Verlldee or the Guarantor, as the
case may be, shall promptly notify the Vendor of any event which has

come to its attention which constitutes, or with the giving of notice
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and/or lapse of time could constitute, an event of default under this
Agreement.

The Vendor may, at its election, waive any such event of default and
its consequences and rescind and annul any Declaration of Default or
notice of termination of the Lease by notice to the Vendee, the Lessee
and the Guarantor in writing to that effect, and thereupon the respec-
tive rights of the parties shall be as they would have been if no such
event of default had occurred and no Declaration of Default or notice
of termination of the Lease had been made or given. Notwithstanding
the provisions of this paragraph, it is expressly understood and agreed
that time is of the essence of this Agreement and that no such waiver,
rescission or annulment shall extend to or affect any other or subsequent
default or impair any rights or remedies consequent thereon.

ARTICLE 17. Remedies. At any time during the continuance of a
Declaration of Default, the Vendor may, in compliance with any man-
datory legal requirements then in force and applicable to the action to
be taken by the Vendor, take or cause to be taken, by its agent or agents,
immediate possession of the Equipment, or one or more of the units
thereof, without liability to return to the Vendee or the Guarantor any
sums theretofore paid and free from all claims whatsoever, except as
hereinafter in this Article 17 expressly provided, and may remove the
same from possession and use of the Vendee, the Lessee or any other
person and for such purpose may enter upon the premises of the Ven-
dee or the Lessee or any other premises where the Equipment may be
located without judicial process if this can be done without breach of
the peace and in accordance with due process of law, and may use and
employ in connection with such removal any supplies, services and
aids and any available trackage and other facilities or means of the
Vendee, the Guarantor or the Lessee. '

In case the Vendor shall demand possession of the Equipment pur-
suant to this Agreement and shall designate a reasonable point or points
for the delivery of the Equipment to the Vendor, the Vendee shall, at
its own expense and risk, forthwith and in the usual manner (including,
but not by way of limitation, giving prompt telegraphic and written
notice to the Association of American Railroads and all railroads
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having possession of any of the Equipment to return the Equipment),
cause (a) the Equipment to be moved to and assembled at such location
as shall be designated by the Vendor and/shall there deliver the Equip-
ment or cause it to be delivered to the Vendor and (b) the Equipment
to be moved to such interchange point of points as shall be designated
by the Vendor upon any sale, lease or disposal of all or any part
of the Equipment by the Vendor. At the option of the Vendor,
the Vendor may keep the Equipment on any of the lines or premises
of the Vendee or the Guarantor until the/ Vendor shall have leased, sold
or otherwise disposed of the same, and|for such purpose the Vendee
and the Guarantor agree to furnish, without charge for rent or storage,
the necessary facilities at any point or|points selected by the Vendor
reasonably convenient to the Vendee or the Guarantor, as the case may
be, and to permit inspection of the Elqulpment by the Vendor, the
Vendor’s representatives and prospective purchasers, lessees and users.
This agreement to deliver the Equipment and furnish facilities as here-
inbefore provided is of the essence of the agreement between the parties,
and, upon application to any court of equity having jurisdiction in the
premises, the Vendor shall be entitled to|a decree requiring specific per-
formance hereof. The Vendee and the Guarantor hereby expressly
waive any and all claims against the Vendor and its agent or agents
for damages of whatever nature in connection with any retaking of

any unit of the Equipment in any reasonable manner.

At any time during the continuance of a Declaration of Default, the
Vendor (after retaking possession of the Equipment as hereinbefore
in this Article 17 provided) may, at its election and upon such notice
as is hereinafter set forth, retain the Equipment in satisfaction of the
entire Conditional Sale Indebtedness and make such disposition thereof
as the Vendor shall deem fit. Written| notice of the Vendor’s election
to retain the Equipment shall be given to the Vendee and the Guarantor
by telegram or registered mail, addressed as provided in Article
21 hereof, and to any other persons to whom the law may require no-
tice, within 30 days after such Declaration of Default. In the event
that the Vendor should elect to retain the Equipment and no objection
is made thereto within the 30-day period described in the second
proviso below, all the Vendee’s rights in the Equipment shall thereupon

terminate and all payments made by| the Vendee and the Guarantor
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may be retained by the Vendor as compensation for the use of the
Equipment; provided, however, that if the Vendee before the expira-
tion of the 30-day period described in the proviso below, should pay or
cause to be paid to the Vendor the total unpaid balance of the Con-
ditional Sale Indebtedness, together with interest thereon accrued and
unpaid and all other payments due under this Agreement, then in such
event absolute right to the possession of, title to and property in the
Equipment shall pass to and vest in the Vendee; provided, further, that
if the Vendee, the Guarantor or any other persons notified under the
terms of this paragraph object in writing to the Vendor within 30 days
from the receipt of notice of the Vendor’s election to retain the Equip-
ment, then the Vendor may not so retain the Equipment, but shall
sell, lease or otherwise dispose of it or continue to hold it pending sale,
lease or other disposition as hereinafter provided or as may other-
wise be permitted by law. If the Vendor shall not have given notice to
retain as hereinabove provided or notice of intention to dispose of the
Equipment in any other manner, it shall be deemed to have elected to
sell the Equipment in accordance with the provisions of this Article 17.

At any time during the continuance of a Declaration of Default, the
Vendor, with or without retaking possession thereof, at its election and
upon reasonable notice to the Vendee, the Guarantor and any other per-
sons to whom the law may require notice of the time and place, may
sell the Equipment, or one or more of the units thereof, free from any
and all claims of the Vendee, the Guarantor, the Lessee or any other
party claiming from, through or under the Vendee, the Guarantor or
the Lessee, at law or in equity, at public or private sale and with or
without advertisement as the Vendor may determine; provided, how-
ever, that if, prior to such sale and prior to the making of a contract
for such sale, the Vendee should tender full payment of the total
unpaid balance of the Conditional Sale Indebtedness, together with
interest thereon accrued and unpaid and all other payments due
under this Agreement as well as expenses of the Vendor in retaking
possession of, removing, storing, holding and preparing the Equipment
for, and otherwise arranging for, the sale and the Vendor’s reasonable
attorneys’ fees, then in such event absolute right to the possession of,
- title to and property in the Equipment shall pass to and vest in the
Vendee. The proceeds of such sale or other disposition, less the attorneys’
fees and any other expenses incurred by the Vendor in retaking pos-
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session of, removing, storing, holding, preparing for sale and selling or
otherwise disposing of the Equipment, shall be credited on the amount
due to the Vendor under the provisions of this Agreement and the bal-
ance, if any, shall be paid to the Vendee.

Any sale hereunder may be held or conducted at New York, New
York, at such time or times as the Vendolr may specify (unless the Ven-
dor shall specify a different place or places, in which case the sale shall
be held at such place or places as the Vendor may specify), in one lot
and as an entirety or in separate lots and without the necessity of gath-
ering at the place of sale the property|to be sold, and in general in
such manner as the Vendor may determine, so long as such sale shall
be in a commercially reasonable manner. The Vendor, the Vendee or
the Guarantor may bid for and become the purchaser of the Equipment,
or any unit thereof, so offered for sale. The Vendee and the Guarantor
shall be given written notice of such sale not less than ten days prior
thereto, by telegram or registered mail addressed as provided in Article
21 hereof. In the event that the Vendor shall be the purchaser of the
Equipment, it shall not be accountable to the Vendee or the Guarantor
(except to the extent of surplus money rtlzcewed as hereinafter provided
in this Article 17), and in payment of the purchase price therefor the
Vendor shall be entitled to have credlted on account thereof all or any
part of sums due to the Vendor hereunder. From and after the date
of any such sale, the Vendee shall pay to|the Vendor the per diem inter-
change (pursuant to the applicable Interchange Rules of the Associa-
tion of American Railroads) for each Unit of Equipment which shall
not have been assembled, as herelnabove provided, by the date of such
sale for each day from the date of such sale to the date of delivery
to the purchaser at such sale.

Each and every power and remedy hereby specifically given to the

Vendor shall be in addition to every otlher power and remedy hereby
specifically given or now or hereafter existing at law or in equity, and

each and every power and remedy may be exercised from time to time
and simultaneously and as often and in/ such order as may be deemed
expedient by the Vendor. All such poweré and remedies shall be cumula-
tive, and the exercise of one shall not b(le deemed a waiver of the right
to exercise any other or others. No delay or omission of the Vendor

|
in the exercise of any such power or remedy and no renewal or extension




29

of any payments due hereunder shall impair any such power or remedy
or shall be construed to be a waiver of any default or an acquiescence
therein. Any extension of time for payment hereunder or other indul-
gence duly granted to the Vendee or the Guarantor shall not otherwise
alter or affect the Vendor’s rights or the Vendee’s or the Guarantor’s
obligations hereunder. The Vendor’s acceptance of any payment after
it shall have become due hereunder shall not be deemed to alter or affect
the Vendee’s or the Guarantor’s obligations or the Vendor’s rights here-
under with respect to any subsequent payments or default therein.

If, after applying all sums of money realized by the Vendor under
the remedies herein provided, there shall remain any amount due to it
under the provisions of this Agreement, the Vendee shall pay the
amount of such deficiency to the Vendor upon demand, together with
interest from the date of such demand to the date of payment at the
rate of 9% % per annum, and, if the Vendee shall fail to pay such
deficiency and interest, the Vendor may bring suit therefor and
shall be entitled to recover a judgment therefor against the Vendee. If,
after applying as aforesaid all sums realized by the Vendor, there shall
remain a surplus in the possession of the Vendor, such surplus shall be
paid to the Vendee or the Guarantor, as the case may be, to the extent
of their respective interests therein. The Vendee will pay all reason-
able expenses, including attorneys’ fees, incurred by the Vendor in
enforcing its remedies under the terms of this Agreement. In the
event that the Vendor shall bring any suit to enforce any of its rights
hereunder and shall be entitled to judgment, then in such suit the
Vendor may recover reasonable expenses, including reasonable at-
torneys’ fees, and thé amount thereof shall be included in such judg-
ment.

The Vendor shall forbear exercising its rights to declare the unpaid
Conditional Sale Indebtedness hereunder due and payable in accordance
with the provisions of the first paragraph of Article 16 hereof and its
remedies under this Article 17, if such rights and remedies arise out
of an event of default pursuant to subparagraph (b) of the first para-
graph of Article 16 hereof or of the Other Agreement {(other than an
event of default caused by a default in the payment of any monetary
obligation) or pursuant to subparagraph (d) of the first paragraph of
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Article 16 hereof (other than an event of default caused by a proceed-
ing commenced by or against the Guaralntor or the Lessee specified in
said subparagraph (d) ), if, and so long as, the following conditions are
fully complied with.

I. Within 15 days of such event of default the Guarantor shall
have certified to the Vendor that (i)|the Guarantor is not then in
default on any obligation for the payment of principal and interest
on indebtedness and (ii) the Guarantor agrees to enter into a lease
of the Equipment then subject to thls Agreement with the Vendee
in substantlally the form of the Lease and a Lessee’s consent and

agreement in substantially the form of the Consent in respect of
the Lease and the assignment thereof to the Vendor.

II. Within 60 days after such event of default (i) the Guarantor
and the Vendee shall have executed and delivered the Lease, (ii) the
Vendee shall have executed and dellvlered to the Vendor an assign-
ment of the Lease in substantially the form of the Lease Assignment,
(iii) the Guarantor shall have executed and delivered to the Vendor
the Consent, (iv) the Guarantor shall have delivered to the Vendee
and the Vendor an opinion of counsel to the effect that the Lease and
Consent have been duly authorized, executed and delivered by the
Guarantor and constitute valid, legal and binding obligations of the
Guarantor and the Vendee shall have delivered to the Guarantor and
the Vendor an opinion of counsel that the Lease and the Lease Assign-
ment have been duly authorized, executed and delivered by the Vendee
and constitute valid, legal and blndlnr obligations of the Vendee, to-
gether in each case with such other doc:uments and copies of corporate
proceedings in connection therewith as the Vendor may reasonably
request, and (v) the Lease and the| Lease Assignment shall have
been filed and recorded in accordance with the provisions of §15 of the
Lease.

III. The Guarantor is not in default under any provision of the
Lease.

The Vendee agrees to execute and deliver the Lease within 15 days
after tender thereof to it by the Guaralntor provided it complies with
the provisions of the foregoing paragraph The Vendee agrees that upon
execution and delivery of the Lease, the Vendee will promptly deliver
possession of the Equ1pment to the Guarantor and will convey, transfer
or assign to the Guarantor all the Vendee s right, title and interest in
any subleases, car contracts or other :'zgreements with respect to the
Equipment and take any other action and execute any documents
reasonably requested by the Guarantor;|it being understood and agreed,
however, that the Guarantor’s obligations under Article 8 hereof, the
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Lease and the Consent shall not be .conditioned upon or affected in any
way by the failure of the Vendee to comply with the provisions of this
sentence.

In addition to the rights of the Guarantor as provided above, if
the Guarantor shall make any payments to the Vendor in order to
prevent the occurrence of an event of default specified in subparagraphs
(a) or (b) of the first paragraph of Article 16 hereof, then upon the
written request of the Guarantor the Vendee shall enter into a lease
of the Equipment then subject to this Agreement with the Guarantor
in substantially the form of the Lease and shall, concurrently there-
with, execute and deliver to the Vendor the Lease Assignment; pro-
 vided, however, that the Guarantor shall have concurrently executed
and delivered to the Vendor the Consent and furnished opinions of
counse] and other documents required of it, all as contemplated by
clause II of the eighth paragraph of this Article 17. In such event
the provisions of the last sentence of the ninth paragraph of this
Article 17 shall be applicable. The Vendee also agrees to execute and
deliver the opinion of counsel required of it, all as contemplated by
clause II of the eighth paragraph of this Article 17. Any payment by
the Guarantor in respect of its guaranty hereunder shall not be re-
garded as consideration for the lease of the Equipment to the Guaran-
tor or the right thereto hereinabove set forth, but the Guarantor shall
be entitled to recover from the Vendee (not by way of subrogation
to any of the rights of the Vendor hereunder, but as an unsecured
claim) the amount of any such payments made prior to the execution
and delivery of the Lease, together with expenses connected therewith.

The foregoing provisions of this Article 17 are subject in all respects

to all mandatory legal requirements at the time in force and applicable
thereto. '

ARTICLE 18. Applicable State Laws. Any provision of this Agree-
ment prohibited by any applicable law of any jurisdiction (which is
not overridden by applicable Federal law) shall as to such jurisdiction
be ineffective, without modifying the remaining provisions of this
Agreement. Where, however, the conflicting provisions of any such
applicable law may be waived, they are hereby waived by the Vendee
and the Guarantor to the full extent permitted by law, it being the
intention of the parties hereto that this Agreement shall be deemed to
be a conditional sale and enforced as such.
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Except as otherwise provided in this Agreement, the Vendee and
the Guarantor, to the full extent permitted by law, hereby waive all
statutory or other legal requirements for any notice of any kind, notice
of intention to take possession of or to sell or lease the Equipment, or
any one or more units thereof, and any other requirements as to the
time, place and terms of the sale or lease thereof, any other require-
ments with respect to the enforcement of the Vendor’s rights under
this Agreement and any and all rights of redemption.

ARTICLE 19. Recording. The Vendee will from time to time do
and perform any other act and will exelcute, acknowledge, deliver, file,
register, record (and will refile, re-register, deposit and redeposit or
re-record whenever required) any and all further instruments re-
quired by law or reasonably requested by the Vendor for the purpose
of proper protection, to its satisfaction, of the Vendor’s security in-
terest in the Equipment, or for the purpose of carrying out the inten-
tion of this Agreement, the Lease, the Assignment or the Lease
Assignment; provided, however, that t1|1e Vendee shall not be required
to take any such action in respect of any jurisdiction outside the

United States if (1) the Vendee de(l,ms such action to be unduly

burdensome, (2) after giving effect to

the Vendee has taken all action require

the Vendor to units of Equipment havi
85% of the aggregate fair value of all
Agreement, and (3) any such unit at

diction shall have been marked with th

10 hereof.

The Vendee will promptly furnish
such filing, registering, depositing or

opinions of counsel for the Vendee wi

~ to the Vendor.
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This Agreement, including the Annexes hereto, exclusively and
completely states the rights of the Vendor, the Vendee and the
Guarantor with respect to the Equipment and supersedes all other
agreements, oral or written, with respect to the Equipment. No varia-
tion or modification of this Agreement and no waiver of any of its
provisions or conditions shall be valid unless in writing and signed by
duly authorized representatives of the Vendor, the Vendee and the
Guarantor.

ARTICLE 21. Notice. Any notice hereunder to any of the parties
designated below shall be deemed to be properly served if delivered or
mailed to it at the following specified addresses:

(a) to the Vendee, at 300 South Wacker Drive, Chicago, Illinois
60606, attention of Assistant Vice President, Financial Planning;

(b) to the Guarantor or the Lessee, at 345 Park Avenue, New
York, New York 10022, attention of Vice President-Finance,

(¢) to the Builder, at the address specified in Item 1 of Annex
A hereto,

{d) to any assignee of the Vendor, or of the Vendee, at such ad-
dress as may have been furnished in writing to the Viendee, or the
Vendor, as the case may be, and to the Guarantor, by such assignee,

1

or at such other address as may have been furnished in writing by
such party to the other parties to this Agreement.

ARTICLE 22. Immunities; Satisfaction of Undertakings. No re-

course shall be had in respect of any obligation due under this Agree-
" ment, or referred to herein, against any incorporator, stockholder,
director or officer, as such, past, present or future, of the Vendee,
the Guarantor or the Builder (or Vendor), whethér by virtue
of any constitutional provision, statute or rule of law, or by enforce-
ment of any assessment or penalty or otherwise, all such liability,
whether at common law, in equity, by any constitutional provision,
statute or otherwise, of incorporators, stockholders, directors or offi-
cers, as such, being forever released as a condition of and as consider-
ation for the execution of this Agreement. -
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ARTICLE 238. Representation and Warranty of Builder. The Build-
er hereby represents and warrants to/the Vendee, its successors and
assigns, that this Agreement is duly|authorized by it and lawfully
executed and delivered by it for a valid consideration, and that, assum-
ing due authorization, execution and delivery by the Vendee and
the Guarantor, this Agreement is, in so far as the Builder is concerned,
a legal, valid and existing agreement bmdmg upon the Builder in ac-
cordance with its terms.

ARTICLE 24. Law Governing. The terms of this Agreement and
all rights and obligations hereunder shall be governed by the laws of
the State of Illinois; provided, howeve'r, that the parties shall be
entitled to all rights conferred by Sedtion 20c of the Interstate Com-
merce Act and such additional rights a'rising out of the filing, recording
or deposit hereof, if any, and of any asl',sugnment hereof as shall be con-
ferred by the laws of the several Jumsdlctlons in which this Agreement
or any assignment hereof shall be ﬁled recorded or deposited or in
which any unit of Equipment shall be located, and any rights arising
out of the marking of the Equipment.

ARTICLE 25. Euxecution. This Agreement may be executed in any
number of counterparts, each of which so executed shall be deemed to
be an original, and such counterparts |together shall constitute but one
and the same contract, which shall be sufficiently evidenced by any such
original counterpart. Although for convenience this Agreement is dated
as of the date first above written, the jactual date or dates of execution.
hereof by the parties hereto is or are, respectively, the date or dates

stated in the acknowledgments hereto annexed.
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IN WITNESS WHEREOF the parties hereto have executed or caused -
this instrument to be executed all as of the date first above written.

Lo
SRRE
Secretdry N

AMERICAN RISL Box Car COMPANY," "/ ©.

.................................

Vice President—Finonce
and Treasurer

o . N
..m,,.--u- ]' ,,..;,....I' -.,% [y e . o \

: o -if i A
Abﬁeﬁp‘.()-- ‘]
SO0 WO 77, 2" esnti NN

ﬁ&aistaﬁt‘,éecretm’y

[CORPORATE SEAL]

Attest: —
..... 7 Y - TE i e
Y A A ).: ] ._Qw“’f‘%’”"‘"”;"\fw. -------------- o,

Secretary .- =

-7

1 .
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'STATE OF WASHINGTON, ss. :
, COUNTY OF KING, "

On thi 2 A7 day of March, 1976, b|efore me personally appeared
g/ (/ ﬂ—é&ﬂ , to me personally known, who, being
me duly swo says that he is Vice President & Treasurer of
PACCAR INC; that one'of the seals affixdd to the foregoing instrument
is the corporate seal.of said corporation, that said instrument was
signed and sealed on" behalf of said corporation by authority of
its Board of Directors and he acknowledged that the execution of the

foregmng instrument was the free aczyd deed of said corporatlon

Y/ JX £ %% ucfl/ii/ ..... L
S Notary Public

Foo-

7 ‘[NOTARIALSEAL]
| My Commission expires //»‘«7/ 7 7

STATE OF ILLINOIS, qg, -
COUNTY OF COOK,

On t sézqr’l/ day of March, 1976, before me personally appeared

. , to me personally known, who, being
by me duly sworn, says that he is V1ce Pres1dent-F1nance and Treasurer
of AMERICAN RaIL Box CAR COMPANY, that one of the seals affixed to
the foregoing instrument is the corporateI seal of said corporation, that
said instrument was signed and sealed on behalf of said corporation
by authority of its By-laws and he acknowledged that the execution of
" the foregoing instrument was the free act and deed of said corporation.

[NOTARIAL SEAL]

"My Commission expires

My Commision Bxpites June 26, 1074

...................................

N ota'ry Pubdlic
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STATE OF NEW YORK } ss, -

CouNTY OF NEW YORK

s R
On this lhu:;]':!"’,i <Al

AL o
e it

< day of March, 1976, before me personally appeared
PTAIR , to me personally known, who, be-
ing by me duly sworn, says that he is Vice President—Finance of
UNION PACIFIC RAILROAD COMPANY, that-one of the seals affixed to the
foregoing instrument is the corporate seal- of said corporation, that
said instrument was signed and sealed on behalf of said corporation by
authority of its Board of Directors and he acknowledged that the exe-
cution of the foregoing instrument was the free act and deed of said
corporation.

VELLA
of blow Yark

[NOTARIAL STAMP]

. Lunnrmw“ (75} ﬂ,msw March JU' 19/6



ITEM 1:

ITEm 2:

ITEM 8:

ANNEX A
TO
CONDITIONAL SALE AGREEMENT

PACCAR ING, 1400 North 4th Street, Renton, Washington
98055. (A copy of all notices should be delivered or mailed
to the attention of General Counsel, P. 0. Box 1518, Bellevue,
Washington 98009).

June 15, 1976 and such later date or dates as may be neces-
sary in order to settle monthly for units of Equipment not
settled for on such date, but not later than December 31,
1976.

The Builder warrants that its Equipment will he built in ac-
cordance with the requirements, specifications and standards
set forth in Article 2 of the Conditional Sale Agreement (here-
inafter called this Agreement) and, except in cases of articles
and materials specified by the Vendee and not manufactured
by the Builder, warrants its Equipment to be free from defects
in material and workmanship under normal use and service,
the liability of the Builder under this warranty being limited,
as the Vendee may elect: (i} to repair of the defects at the
Builder’s plant; or (ii) to replacement of a defective part;
AAR Code of Rules Governing Condition of and Repairs to
Freight and Passenger Cars with Interchange of Traffic. The
Builder shall be given reasonable opportunity to verify any
claim of defects in workmanship or materials.

The foregoing warranty of the Builder shall begin at the
time of delivery of a unit of its Equipment to the Vendee and
terminate two years after such delivery. THE BUILDER
MAKES NO WARRANTY OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE. The Vendee's
rights under the foregoing warranty shall be its sole and ex-
clusive remedy and the Builder will have no liability for lost
profit or for indirect, incidental, consequential or commercial



ITEM 4 :

losses. This warranty is expressly in liew of all other war-

ranties expressed or tmplied on

the part of the Builder, and

the Builder neither assumes nor authorizes any person to as-
sume for it any other warranty liability in connection with

the construction and delivery
aforesaid. -

of the Equipment, except as

The Builder further agrees that neither the inspection as
provided in Article 3 of this Ag!reement nor any examination

nor the acceptance of any units
in said Article 3 shall be deeme
by the Vendee of any of its right:

of its Equipment as provided
d a waiver or a modification
s under this Item 3.

Except in cases of articles or materials specified by the Vendee

and not manufactured by the Bi
systems, processes, formulae or

yilder and in cases of designs,
combinations specified by the

Vendee and not developed or purported to be developed by
the Builder, the Builder agrees to indemnify, protect and
hold harmless the Vendee from and against any and all li-
ability, claims, costs, charges and expenses, including royalty
payments and counsel fees, in zlmy manner imposed upon or
accruing against the Vendee, its| or their assigns or the users
of the Equipment because of the use in or about the construe-
tion or operation of any of th!e Equipment of any design,
system, process, formula, combination, article of material
which infringes or is claimed| to infringe on any patent
or other right. The Vendee likewise will indemnify, protect
and hold harmless the Builderll and the Vendor from and
against any and all liability, claims, costs, charges and ex-
penses, including royalty paymc'ents and counsel fees, in any
. . . .
manner imposed upon or accruing against the Builder and the
Vendor because of the use in or jabout the construction or op-
eration of any of the Equipment of any article or material
specified by the Vendee and not manufactured by the Builder
or of any design, system, procless, formula or combination
specified by the Vendee and not|developed or purported to be
developed by the Builder which infringes or is claimed to in-

fringe on any patent or other right. The Builder agrees to




and hereby does, to the extent legally posgible without impair-
ing any claim, right or ecause of action hereinafter referred
to, assign, set over and deliver to the Vendee every claim, right
and cause of action which the Builder has or hereafter shall
have against the seller or sellers of any designs, systems,
processes, formulae, combinations, articles or materials speci-
fied by the Vendee and purchased or otherwise acquired by
the Builder for use in or about the construction or operation
of any of the Equipment on the ground that any such design,
system, process, formula, combination, article or material or
operation thereof infringes or is claimed to infringe on any
patent or other right. The Builder further agrees to execute
and deliver to the Vendee, or the users of the Equipment all
and every such further assurance as may be reasonably re-
quested by the Vendee to more fully effectuate the assignment
and delivery of every such claim, right and cause of action.
The Builder will give notice to the Vendee of any claim known
to the Builder from which liability may be charged against
the Vendee hereunder and the Vendee will give notice to the
Builder of any ¢laim known to the Vendee from which liability
may be charged against the Builder hereunder. Such cove-
nants of indemnity shall continue in full force and effect
notwithstanding the full payment of all sums due under this
Agreement, or the satisfaction, discharge or termination of
this Agreement in any manner whatsoever.
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Annex Cto
Conditional Sale Agreement

LEASE OF RAILROAD EQUIPMENT
Dated as of , 19
BETWEEN
AMERICAN RAIL BOX CAR COMPANY
AND

UNION PACIFIC RAILROAD COMPANY




LEASE OF RAILROAD EQUIPMENT dated as of )
19 , between AMERICAN RAIL Box CAR COMPANY, a Delaware

- corporation (hereinafter called the Lessor), and UNION PACIFIC
RAILROAD COMPANY, a Utah corporation (hereinafter called the
Lessee).

WHEREAS the Lessor and the Lessee heretofore entered into condi-
tional sale agreements dated as of March 15, 1976 (hereinafter individ-
ually and collectively called the Security Document) with Pullman
Incorporated {Pullman Standard Division) and PACCAR Ine, respec-
tively, (hereinafter individually called a Builder and collectively the
Builders} wherein the Builders manufactured, sold and delivered to the
Lessor the units of railroad equipment described in Schedule A hereto
(hereinafter called the Equipment) ; and

WHEREAS each Builder assigned certain of its interests in its Se-
curity Document to Mercantile-Safe Deposit and Trust Company, as
agent (hereinafter, together with its successors and assigns, called the
Vendor), pursuant to, in each case, an Agreement and Assignment
(hereinafter individually called an Assignment and collectively the
Assignments) ; and

WHEREAS pursuant to the provisions of Article 17 of the Security
Document the Lessee desires to lease-all the units of the Equipment
presently subject to the Security Document on the date of execution
and delivery of this Lease (hereinafter called the Units), at the rentals
and for the terms and upon the conditions hereinafter provided ; and

WHEREAS the Lessor will assign this Lease for security to the Vendor
pursuant to an Assignment of Lease and Agreement (hereinafter called
the Lease Assignment) and the Lessee will consent to the Lease Assign-
ment pursuant to a Lessee’s Consent and Agreement (hereinafter called
the Consent) ; : :

Now, THEREFORE, in consideration of the rentals to be paid and the
covenants hereinafter mentioned to be kept and performed by the
Lessee, the Lessor hereby leases the Units to the Lessee upon the follow-
ing terms and conditions:
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§1. Net Lease. This Lease is a net lease. Lessee’s obligation to pay
all rentals and other amounts hereundell' shall be absolute and uncon-
ditional and, except as herein provided, the Lessee shall not be entitled
to any abatement of rent, reduction thereof or setoff against rent, in-
cluding, but not limited to, abatements, reductions or setoffs due or al-
leged to be due by reason of any past, plresent or future claims of the
Lessee against the Lessor under this Leals.e or under the Security Docu-
ment, including the Lessee’s rights by subrogation thereunder to the
Builder or the Vendor or otherwise; nor, except as otherwise expressly
provided herein, shall this Lease terminate, or the respective obligations
of the Lessor or the Lessee be otherwise alﬂ:'ected, by reason of any defect
in or damage to or loss of possession or loss of use or destruction of
all or any of the Units from whatsoever cause, any liens, encumbrances
or rights of others with respect to any: of the Units, the prohibition
of or other restriction against the Lessee" s use of all or any of the Units,
the interference with such use by any person or entity, the invalidity
or unenforceability or lack of due authorization of this Lease, any insol-
vency of or any bankruptcy, reorganization or similar proceeding
against the Lessee, or for any other cause whether similar or dissimilar
to the foregoing, any present or future law to the contrary notwith-
standing, it being the intention of the pzlxrties hereto that the rents and
other amounts payable by the Lessee heréunder shall continue to be pay-
able in all events in the manner and at the times herein provided unless
the obligation to pay the same shall be terminated pursuant to the ex-
press provisions of this Lease. To the (llextent permitted by applicable
law, the Lessee hereby waives any amii all rights which it may now
have or which at any time hereafter may be conferred upon it, by stat-
ute or otherwise, to terminate, cancel, |quit or surrender the lease of
any of the Units except in accordance with the express terms hereof.
Each rental or other payment made by, the Lessee hereunder shall be
final and the Lessee shall not seek to recover all or any part of such

payment from the Lessor or the Vendor for any reason whatsoever.

§2. Possession of Units; Car Contracts. The Lessor hereby ap-
points the Lessee its agent to demand p?ssession of the Units from any
user or users thereof and the Lessor agrees with the Lessee to take
all necessary steps to deliver possession of the Units to the Lessee.
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The Lessor hereby conveys, transfers and assigns to the Lessee all
the Lessor’s right, title and interest in any subleases, car contracts or
other agreements with respect to the Unitas.

§3. Rentals. The Lessee agrees to pay to the Lessor, as rental for
each Unit subject to this Lease, * consecutive semiannual payments
~ payable on each date for the payment of interest and/or principal (each
such date being hereinafter called a Rental Payment Date) on the Con-
ditional Sale Indebtedness (as defined in the Security Document}, com-
mencing on 1, 19 , an amount equal to the interest
and/or principal payable on such date. In addition, as additional rental
hereunder, the Lessee shall pay to the Lessor on each such Rental Pay-
ment Date an amount equal to .161520% of the Purchase Price (as de-
fined in the Security Document) for each Unit then subject to this
Lease on the date of such payment; provided, however, that there shall
be deducted from the first such payment an amount equal to .000897%
of the Purchase Price of such Unit for each day elapsed from the Jan-
uary 1 or July 1, as the case may be, next preceding the date of execu-
tion and delivery of this Lease.

If any of the Rental Payment Dates is not a business day (as such
term is defined in the Security Document) the rental payment otherwise
payable on such date shall then be payable on the next succeeding busi-
ness day, and no interest shall be payable for the period from and after
the nominal date for payment thereof to such next succeeding business
day. '

The Lessor irrevocably instructs the Lessee to make all the payments
provided for in this Lease to the Vendor, for the account of the Lessor,
in care of the Vendor, with instructions to the Vendor (a) first to apply
such payments to satisfy the obligations of the Lessor under the
Security Document known to the Vendor to be due and payable on the
date such payments are due and payable hereunder and (b) second,
s0 long as the Lessee is not in default under Article 8 of the Security
Doecument and no event of default shall have occurred and be continuing
under subparagraphs (e) or (d)} of Article 16 of the Security Docu-
ment due to a petition or proceedings in respect of the Guarantor, to pay

*The same number of payments as there are interest payments remaining under
the Security Document. . .
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any balance promptly to the Lessor or to the order of the Lessor in im-

mediately available funds at such placle as the Lessor shall specify in

writing.

The Lessee agrees to make each payment provided for herein as con-
templated by this §3 in immediately available funds at or prior to 11:00
a.m. in the city where such payment is to be made.

§4. Term of Lease. The term of this Lease as to each Unit shall

begin on the date of execution and delivelry of this Lease and shall termi-
nate on the date on which the final pament of rent in respect thereof
is due pursuant to §3 hereof. The obligations of the Lessee hereunder

(including, but not limited to, the ol:)ligations under §§6, 7, 9 and
14 hereof) shall survive the expiration of the term of this Lease.

Notwithstanding anything to the contrary contained herein, all
rights and obligations of the Lessee under this Lease and in and to the
Units are subject to the rights of the Vendor under the Security Doc-
ument. If an event of default should occlir under the Security Document
(other than an event of default in respect of which the Vendor is re-
quired to forbear exercising its remedies as provided in Article 17 of
the Security Document), the Vendor may terminate this Lease (or
rescind its termination), all as provided|therein.

§5. Identification Marks. The Les|see will cause each Unit to be
kept numbered with the identifying nimber set forth in Schedule A
hereto, or in the case of any Unit not there listed such identifying num-
ber as shall be set forth in any amendment or supplement hereto ex-
tending this Lease to cover such Unit, and will keep and main-
tain, plainly, distinctly, permanently and conspicuously marked on each
side of each Unit, in letters not less than one inch in height, the words,
“Ownership Subject to a Security Agreelment Filed under the Interstate
Commerce Act, Section 20¢”, “Owned by a Bank or Trust Company
under a Security Agreement Filed under the Interstate Commerce Act,
Section 20¢” or other appropriate words designated by the Lessor, with
appropriate changes thereof and additions thereto as from time to time
may be required by law in order to prote'ct the Lessor’s and the Vendor’s
title to and property in such Unit and|the rights of the Lessor under
this Lease and of the Vendor under the Security Document. The Lessee
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will replace promptly any such number and words which may be re-
moved, defaced, obliterated or destroyed. The Lessee will not change the
identifying number of any Unit unless and until (i) a statement of new
number of numbers to be substituted therefor shall have been filed with
the Vendor and the Lessor and filed, recorded and deposited by the
Lessee in all public offices where this Lease and the Security Document
shall have been filed, recorded and deposited and (ii) the Lessee shall
have furnished the Vendor and the Lessor an opinion of counsel to the
effect that such statement has been so filed, recorded and deposited, such
filing, recordation and deposit will protect the Vendor’s and the Lessor’s
interests in such Units and no filing, recording, deposit or giving of
notice with or to any other federal, state or local government or agency
thereof is necessary to protect the interests of the Vendor and the
Lessor in such Units.

The Units may be lettered with the names or initials or other insignia
customarily used by the Lessee or its affiliates. Except as above pro-
vided, the Lessee will not allow the name of any person, association
or corporation to be placed on any Unit as a designation that might be
interpreted as a claim of ownership.

§6. Taxes. Whether or not any of the transactions contemplated
hereby are consummated, the Lessee agrees to pay, and to indemnify
and hold the Lessor, and the Vendor harmless from, all taxes, assess-
ments, fees and charges of any nature whatsoever, together with any
penalties, fines, additions to tax or interest thereon, howsoever imposed,
whether levied or imposed upon the Lessor, the Vendor, the Lessee, or
otherwise, by any federal, state or local government or governmental
subdivision in the United States or by any foreigh country or sub-
division thereof, upon or with respect to: and Unit or any part thereof;
the purchase, ownership, delivery, leasing, possession, use, operation,
transfer of title, return or other disposition thereof; the indebtedness
with respect thereto; the rentals, receipts or earnings arising there-
from; or this Lease, the Security Document, the Assignments, the
assignment hereof to the Vendor, or any payment made pursuant to
any such agreement (all such taxes, assessments, fees, charges, pen-
alties, fines, additions to tax and interest imposed as aforesaid being
hereinafter called “Taxes”); excluding, however: (i) Taxes of the
United States or of any state or political subdivision thereof and (if
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and to the extent that any person indemnified hereunder is entitled to a
credit therefor against its United States Federal income taxes) of any
foreign country or subdivision thereof, | imposed on or measured solely
by the net income or excess profits of the Lessor (in its individual
capacity) or the Vendor, other than Taxes arising out of or imposed in
respect of the receipt of indemnification payments pursuant to this
Lease, provided that such Taxes of any foreign country or subdivision
thereof incurred as a result of the in%iemniﬁed party being taxed by
such foreign country or jurisdiction on its worldwide income without re-
gard to the transactions contemplatedf by this Lease shall be excluded
whether or not the indemnified party 1s entitled to a credit against its
United States Federal income taxes; (11) any Taxes imposed as a di-
rect result of a voluntary transfer or other voluntary disposition by the
Lessor or any transfer or disposition by the Lessor resulting from
bankruptey or other proceedings for the relief of creditors in which
the Lessor is the debtor, whether voluntary or involuntary, of any
interest in any Unit or interest in rentals under this Lease; (iii) any
Taxes imposed on or measured by any fees or compensation received
by the Lessor or the Vendor; and (iv)|| Taxes which are imposed on or
measured solely by the net income of the Lessor or the Vendor if and to
the extent that such Taxes are in substitution for or reduce the Taxes
payable by any other person which thg‘ Lessee has not agreed to pay or
indemnify against pursuant to this §6; provided, however, that the
Lessee shall not be required to pay anﬂr Taxes during the period it may
be contesting the same in the manneri provided in the next succeeding
paragraph. The Lessee further agrees to pay on or before the time or
times prescribed by law any tax imposed on or measured solely by the
net income of the Lessee (or the affiliated group, within the meaning of
section 1504 of the Internal Revenule Code of 1954, as amended, of
which the Lessee is a member) under the laws of the United States or of
any state or political subdivision thereof or of any foreign country or
subdivision thereof which, if unpald’ might result in a lien or other
encumbrance upon any Unit; promded however, that the Lessee shall
not be required to pay any such tax during the period it may be con-
testing the same.

If claim is made against the Lesslor- or the Vendor for any Taxes
indemnified against under this §6, such party shall promptly notify the
Lessee. If reasonably requested by the Lessee in writing, the Lessor or
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the Vendor, as the case may be, shall, upon receipt of any indemnity
satisfactory to it for all costs, expenses, losses, legal and accountants’
fees and disbursements, penalties, fines, additions to tax and interest,
and at the expense of the Lessee, contest in good faith the validity,
applicability or amount of such Taxes by (a) resisting payment there-
of if possible, (b} not paying the same except under protest, if protest
is necessary and proper, and (¢) if payment is made, using reasonable
efforts to obtain a refund thereof in appropriate administrative or
judicial proceedings, or both. The Lessee may also contest, at its own
expense, the validity, applicability or amount of such Taxes in the
name of the Lessor or the Vendor; provided that, no proceeding or
actions relating to such contest shall be commenced (nor shall any
pleading, motion, brief or other paper be submitted or filed in the name
of the Lessor or the Vendor in any such proceeding or action) without
the prior written consent of the Lessor or the Vendor, as the case may
be. If the Lessor or the Vendor shall obtain a refund of all or any part
of such Taxes previously reimbursed by the Lessee in connection with
any such contest or an amount representing interest thereon, the Lessor
or the Vendor, as the case may be, shall pay the Lessee the amount of
such refund or interest net of expenses; provided, however, that no
Event of Default and no event which with notice or lapse of time or
both would constitute an Event of Default shall have occurred and be
continuing. ‘

In case any report or return is required to be made with respect to
any obligation of the Lessee under this §6 or arising out of this §6,
except obligations resulting from the second sentence of the first para-
graph of this §6, the Lessee shall either make such report or return in
such manner as will show the interests of the Lessor in the Units, or
shall promptly notify the Lessor and the Vendor of such requirement
and shall make such report or return in such manner as shall be satis-
factory to the Lessor and the Vendor. All costs and expenses (including
legal and accountants’ fees) of preparing any such return or report
shall be borne by the Lessee.

All the obligations of the Lessee under this §6 shall survive and con-
-tinue, but only with respect to periods included in the term of this
Lease, notwithstanding payment in full of all amounts due under the
Security Document or the termination of this Lease. Payments due
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from the Lessee to the Lessor or the Vendor under this §6 shall be made
directly to the party indemnified.

§7. Payment for Casualty Occurrences; Insurance. In the event
that any Unit shall be or become worn out, lost, stolen, destroyed,
irreparably damaged, or permanently rendered unfit for use from any
cause whatsoever, or taken or requisitioned by condemnation or other-
wise resulting in loss of possession by |the Lessee for a period of 90
consecutive days, except requisition for use by the United States
Government (such occurrences being| hereinafter called Casualty
Occurrences) during the term of this Lease, or until such Unit shall
have been returned in the manner proyided in §11 or 14 hereof, the
Lessee shall promptly and fully notify the Lessor and the Vendor with
respect thereto. When the aggregate Casualty Value (as defined in the
Security Document) of all Units havirllg suffered a Casualty Occur-
rence (exclusive of Units having suffered a Casualty Occurrence with
respect to which a payment shall have been made to the Lessor pursuant
to this §7) hereunder shall exceed $250 000 (or such lesser amount as
the Lessee may elect), the Lessee, within 30 days after it has knowledge
of such event, shall promptly pay to the Lessor whichever of the fol-
lowing is the greater amount: (a) an|amount equal to the aggregate
Casualty Value of such Units as of ({the date of such payment or
(b) an amount equal to the “Deprec1ated Value” of such Units as of
the date of payment of such amount to the Lessor, calculated in ac-
cordance with Association of Amerlcalm Railroads Interchange Rule
Number 107, provided, however, that the rate of depreciation applied
to such Units pursuant to such Rule Number 107 shall be 534 % per
annum (the greater of (a) and (b) being hereinafter called the
Value). Upon the making of such payment by the Lessee in respect
of any Unit, the rental for such Unit shall cease to accrue, the term
of this Lease as to such Unit shall termmate and (except in the case
of the loss, theft or complete destruction of such Unit) the Lessor
shall be entitled to recover possession of jsuch Unit.

If the date upon which the making of such payment by the Lessee in
respect of any Unit is required as aforesaid shall be after the term of
this Lease in respect of such Unit has expired, no rental for such Unit
shall accrue after the end of such term but the Lessee, in addition to

‘paying the Value for-such Unit ( whlch shall be the amount deter-
mined pursuant to clause (b) of the m|1med1ately preceding paragraph
as of the date of expiration of the ori'ginal term of this Lease), shall
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pay interest thereon from the end of such term to the date of such pay-
ment at the prime rate of interest which Manufacturers Hanover
Trust Company, New York, New York, charges on the date of such
payment for 90-day unsecured loans to large corporate borrowers of
the highest credit standing. The Value of any Unit during any ex-
tended term of this Lease shall be the amount determined pursuant
to clause (b} of the immediately preceding paragraph as of the date
of expiration of the original term of this Lease.

- The Lessor hereby appoints the Lessee its agent to dispose of any
Unit suffering a Casualty Occurrence or any component thereof be-
fore and after the expiration of this Lease, at the best price obtainable
on an “as is, where is” basis. Provided that the Lessee has previously
paid the Value to the Lessor, the Lessee shall be entitled to the pro-
ceeds of such sale to the extent they do not exceed the Value of such
Unit, and shall pay any excess to the Lessor.

In the event of the requisition for use by the United States Govern-
ment of any Unit during the term of this Lease or any renewal thereof,
all of the Lessee's obligations under this Lease with respect to such Unit
shall continue to the same extent as if such requisition had not oc-
curred, except that if such Unit is returned by the Government at any
time after the end of the term of this Lease or any renewal thereof,
the Lessee shall be obligated to return such Unit to the Lessor pur-
suant to §11 or 14 hereof, as the case may be, promptly upon such
return by the Government rather than at the end of the term of this
Lease or any renewal thereof, but the Lessee shall in all other respects
comply with the provisions of said §11 or 14, as the case may be, with
respect to such Unit. All payments received by the Lessor or the Lessee
from the Government for the use of such Unit during the term of this
Lease or any renewal thereof shall be paid over to, or retained by,
the Lessee provided no Event of Default (or other event which after
notice or lapse of time or both would become an Event of Default) shall
have occurred and be continuing; and all payments received by the
Lessor or the Lessee from the Government for the use of such Unit
after the term of this Lease or any renewal thereof, shall be paid over
to, or retained by, the Lessor.

Except as hereinabove in this §7 provided, the Lessee shall not be
released from its obligations hereunder in the event of, and shall bear
the risk of, any Casualty Occurrence to any Unit from and after de-
livery of such Unit to the Lessee hereunder.
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The Lessee shall at all times while this Lease is in effect maintain
or cause to be maintained with such insurers as may be acceptable to
the Lessor and any assignee hereof, property, casualty and public
liability insurance in respect of the Units at the time subject hereto,
at least in amounts and against risks f:ustomarily insured against by
~ railroad companies on similar equiplment owned by them and in
amounts and against risks customarily insured against by the Lessee
on similar equipment owned by it (except in each case as otherwise

agreed to by the Lessor).

§8. Reports. On or before April 1/in each year, commencing with
the calendar year following the execution and delivery of this Lease,
the Lessee will furnish to the Lessor:' and the Vendor an accurate
statement (a) setting forth as at the preceding December 31 the
amount, description and numbers of all Units then leased hereunder
and covered by the Security Document the amount, description and
numbers of all Units that have suﬁ'erled a Casualty Occurrence or to
the knowledge of the Lessee are then undergoing repairs (other than
running repairs) or are then withdrlawn from use pending repairs
(other than running repairs) and such other information regarding
the condition and state of repair of ‘the Units as the Lessor or the
Vendor may reasonably request and (b) stating that, in the case of
all Units repainted or repaired dur1ng the period covered by such
statement, the numbers and the markmgs required by §5 hereof and
the Security Document have been prereserved or replaced. The Lessor
shall have the right by its agents, to inspect the Units and the Lessee’s
records with respect thereto at such reasonable times as the Lessor may

request during the continuance of this Lease.

§9. Compliance with Laws and Rules; Maintenance; Indemnifica-
tion. The Lessee agrees, for the benefit of the Lessor and the Vendor,
to comply in all respect (including, without limitation, with respect to
the use, maintenance and operation |of each Unit) with all laws of
the jurisdictions in which its operations involving the Units may ex-
tend, with the interchange rules of the Association of American
“Railroads and with all lawful rules of the United States Department
of Transportation, the Interstate Commerce Commission and any
other legislative, executive, administrative or judicial body exercising
any power or jurisdiction over the Units, to the extent that such laws
and rules affect the title, operation or use of the Units and in the
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event that such laws or rules require any alteration, replacement or
addition of or to any part on any Unit, the Lessee will fully conform
therewith at its own expense; provided, however, that the Lessee may,
in good faith, contest the validity or application of any such law or
rule in any reasonable manner which does not, in the opinion of the
Vendor, adversely affect the property or rights of the Vendor, under
this Lease or under the Security Document. A

The Lessee agrees that, at its own cost and expense, it will maintain
and keep each Unit (including any parts installed on or replacements
made to any Unit and considered an accession thereto as hereinbelow
provided) which is subject to this Lease in good order and proper
repair. .

Any and all additions to any Unit and any and all parts installed
on or replacements made to any Unit (other than any special devices,
racks or assemblies at any time attached or affixed to any such Unit,
the cost or purchase price of which is not included in the Purchase
Price of such Unit and which are not required for the operation or
use of such Unit by the Interstate Commerce Commission, the United
States Department of Transportation or any other legislative, execu-
tive, administrative or judicial body exercising any power or jurisdie-
tion over such Unit) shall be considered accessions to such Unit and,
without cost or expense to the Lessor or the Vendor, there shall
immediately be vested in the Lessor and the Vendor the same interests
in such accessions as the interests of the Lessor and the Vendor in such
Unit. The Lessee may make alterations or modifications to any Unit so
long as they do not affect the value of such Unit materially and ad-
versely. The Lessee shall not permit any special device, rack or assembly
to be attached or affixed to any Unit which may not be readily removed
from such Unit without materially impairing such Unit or the value
thereof unless such special device, rack or assembly is to be considered
as accession to such Unit. -

The Lessee shall pay, and shall protect, indemnify and hold the
Vendor, the Lessor and any assignee thereof, and their respective suc-
cessors, assigns, agents and servants (hereinafter called Indemnified
Persons), harmless from and against any and all causes of action, suits,
penalties, claims, demands or judgments, of any nature whatsoever
which may be imposed on, incurred by or asserted against any Indem-
nified Person (including any or all liabilities, obligations, damages,
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costs, disbursements, expenses [including without limitation attorneys’
fees and expenses of any Indemnified Person] relating thereto) in any
way relating to or arising, or alleged to|arise out of this Lease or the
Units, including without limitation those in any way relating to or
arising or alleged to arise out of (i) the ownership, delivery, non-
delivery, lease, possession, use, operation, condition, sale, return or
other disposition of any Unit or portion thereof, (ii) any latent and
other defects whether or not discoverable by the Lessor or the Lessee,
(iii) any claims based on striet liability in tort, (iv) any injury to or
the death of any person or any damage to or loss of property on or
near the Units or in any manner grow|ing out of or concerned with,
or alleged to grow out of or be connected with, the ownership, use,
replacement, adaptation or maintenance of the Units or of any other
equipment in connection with the Units| (whether owned or under the
control of the Lessor, the Lessee or any other person) or resulting or
alleged to result from the condition of any thereof, (v) any violation
or alleged violation, of any provision |of this Lease (except by the
Lessor) or of any agreement, law, rulle, regulation, ordinance or re-
striction, affecting or applicable to the Units or the leasing, ownership,
use, replacement, adaptation or main!tenance thereof, or (vi) any
claim arising out of any of the Lessorl’s obligations under the Lease
Assignment or the Security Document.! The Lessee shall be obligated
under this §9, irrespective of whether| any Indemnified Person shall
also be indemnified with respect to the same matter under any other
agreement by any other person, and the Indemnified Person seeking to
enforce the indemnification may proce'ed directly against the Lessee
under this §9 without first resorting to any such other rights of in-
demnification. In case any action, suit or proceeding is brought against
any Indemnified Person in connection with any claim indemnified
against hereunder, the Lessee may and, upon such Indemnified Per-
son’s request, will at the Lessee’s expense resist and defend such action,
suit or proceeding, or cause the samel to be resisted or defended by
counsel selected by the Lessee and approved by such Indemnified Person,
as the case may be, and, in the event of any failure by the Lessee to do
so, the Lessee shall pay all costs and exlpenses (including without limi-
tation attorneys’ fees and expenses) | incurred by such Indemnified
Person in connection with such action,|suit or proceeding. In the event
the Lessee is required to make any payment under this §9, the Lessee
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shall pay such Indemnified Person an amount which, after deduction
of all taxes required to be paid by such Indemnified Person in respect
of the receipt thereof under the laws of the United States or of any
political subdivision thereof (after giving credit for any savings in re-
spect of any such taxes by reason of deductions, credits or allowances
in respect of the payment of the expense indemnified against, and in
respect of any other such taxes as determined in the sole discretion of
the Indemnified Person), shall be equal to the amount of such payment.
The Lessee and the Lessor each agrees to give each other promptly upon
obtaining knowledge thereof written notice of any claim or liability
hereby indemnified against. Upon the payment in full of any in-
demnities as contained in this §9 by the Lessee, and provided that no
Event of Default (or other event which with lapse of time or notice
or both would constitute an Event of Default) shall have occurred and
be continuing, it shall be subrogated to any right of such Indemnified
Person in respect of the matter against which indemnity has been given.
Any payments received by such Indemnified Person from any person
(except the Lessee) as a result of any matter with respect to which
such Indemnified Person has been indemnified by the Lessee pursuant
to this §9 shall be paid over to the Lessee to the extent necessary to
reimburse the Lessee for indemnification payments previously made.

The indemnities contained in this §9 shall survive the expiration or
termination of this Lease with respect to all events, facts, conditions
or other circumstances oceurring or existing prior to such expiration
or termination and are expressly made for the benefit of, and shall be
enforceable by, any Indemnified Person. None of the Indemnities in
this §9 shall be deemed to create any rights of subrogation in any in-
surer or third party against the Lessee therefor, from or under
any Indemnified Person, whether because of any claim paid or defense
provided for the benefit thereof or otherwise.

§10. Default. 1f, during the continuance of this Lease, one or
more of the following events (each such event being hereinafter some-
times called an Event of Default) shall oceur:

A. payment of any part of the rental provided in §3 hereof or
payment in respect of any Casualty Occurrence pursuant to §7 hereof
shall not be made by or on behalf of the Lessee, and such failure to
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make payment shall continue for five business days after such pay-
ment is due; or

B. default shall be made in the observance or performance of any
other of the covenants, conditions and agreements on the part of the
Lessee contained hereln or in the Security Document, or the Consent,
and such default shall continue for 20 days after ertten notice from

“ the Lessor or the Vendor to the Lessee| specifying the default and de-
manding that the same be remedied ; or

C. a petition for reorganization under Section 77 of the Bank-
ruptey Act, as now constituted or as|said Section 77 may be here-
after amended shall be filed by or agamst the Lessee and, unless
such petition shall have been dlsmlssed nullified, stayed or otherW1se
rendered ineffective (but then only so long as such stay shall continue
in force or such ineffectiveness shall continue), all the obligations
of the Lessee hereunder and under the Security "Document shall not
have been and shall not continue to have been duly assumed in writ-
ing, pursuant to a court order or decr"ee by a trustee or trustees ap-
pointed (whether or not subject to ratlﬁcatlon) in such proceedings
in such manner that such obhgatlons shall have the same status as
obligations incurred by such trustee or trustees, within 30 days after
such appointment, if any, or 60 days after such petition shall have
been filed, whichever shall be earher or

D. any other proceedings shall be commenced by or against the
Lessee for any relief which 1nc1udes, or might result in, any mod-
ification of the obligations of the Lessee hereunder or under the
Security Document under any bankrﬁptcy or insolvency laws, or laws
relating to the relief of debtors, readjustments of 1ndebtedness
reorganizations, arrangements, composmons or extensions (other
than a law which does not permit any readjustments of the obliga-
tions of the Lessee hereunder or und'er the Security Document), and,
unless such proceedings shall have been dismissed, nullified, stayed
or otherwise rendered ineffective (but then only so long as such stay
shall continue in force or such ineffectiveness shall continue), all
the obligations of the Lessee under thls Lease and under the Security
Document shall not have been and shall not continue to have been duly
assumed in ertlng, pursuant to a court order or decree, by a trustee
or trustees or receiver or receivers appomted (whether or not subject
to ratification) for the Lessee or for the property of the Lessee in
connection with any such proceedmgs in such manner that such obli-
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gations shall have the same status as obligations incurred by such
a trustee or trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such proceedings shall
have been commenced, whichever shall be earlier;

then, in any such case, the Lessor, at its option, may,

(a) proceed by appropriate court action or actions either at law
or in equity, to enforce performance by the Lessee of the applicable
covenants of this Lease or to recover damages for the breach there-
of; or

(b) by notice in writing to the Lessee terminate this Lease, where-
upon all rights of the Lessee to the use of the Units shall absolutely
cease and terminate as though this Lease had never been made, but
the Lessee shall remain liable as hereinafter provided; and thereupon
the Lessor may by its agents enter upon the premises of the Lessee
or other premises, in so far as the Lessee may be lawfully authorized
to 8o permit, where any of the Units may be located, without judicial
process if this can be done without breach of the peace and in accor-
dance with due process of law, and take possession of all or any of
such Units and thenceforth hold, possess and enjoy the same
free from any right of the Lessee, or its successors or assigns, to
use the Units for any purposes whatever; but the Lessor shall, never-
theless, have a right to recover from the Lessee any and all amounts
which under the terms of this Lease may be then due or which have
accrued to the date of such termination (computing the rental for
any number of days less than a full rental period by multiplying the
rental for such full rental period by a fraction of which the numera-
tor is such number of days and the denominator is the total number
of days in such full rental period) and also to recover forthwith from
the Lessee (i) as damages for loss of the bargain and not as a pen-
alty, a sum, with respect to each Unit, which represents the excess
of (x) the present value, at the time of such termination, of the en-
tire unpaid balance of all rental for such Unit which would otherwise
have accrued hereunder from the date of such termination to the end
of the term of this Lease as to such Unit over (y) the then present
value of the rentals which the Lessor reasonably estimates to be ob-
tainable for the Unit during such period, such present value to be
computed in each case on the basis of a 6% per annum discount,
compounded semiannually from the respective dates upon which
rentals would have been payable hereunder had this Lease not been
terminated, and (ii) any damages and expenses, including reasonable
attorneys’ fees, in addition thereto which the Lessor shall have sus-
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tained by reason of the breach of any covenant, representation or
warranty of this Lease other than for the payment of rental.

The remedies in this Lease provided in favor of the Lessor shall not
be deemed exclusive, but shall be cumulative, and shall be in addition
to all other remedies in its favor existing lat law or in equity. The Lessee
hereby waives any requirements of law, now or hereafter in effect,
which might limit or modify the remediesl| herein provided, to the extent
that such waiver is permitted by law. The Lessee hereby waives any
and all existing or future claims to any‘ offset against the rental pay-
ments due hereunder, and agrees to make rental payments regardless
of any offset or claim which may be asserted by the Lessee or on its
behalf.

The failure of the Lessor to exercise the rights granted it hereunder
upon the occurrence of any of the contingencies set forth herein shall
not constitute a waiver of any such right upon the continuation or re-
currence of any such contingencies or similar contingencies.

The Lessee also agrees to furnish the Lessor and the Vendor,
promptly upon any responsible officer’s becoming aware of any condi-
tion which constitutes an Event of Defalult under the Lease or which,
after notice or lapse of time or both, would constitute such an Event
of Default, written notice specifying suc}!1 condition and the nature and
status thereof. For the purposes of this Section, a “responsible officer”
shall mean, with respect to the subject matter of any covenant, agree-
ment or obligation of the Lessee in this I.ease contained, any corporate
officer of the Lessee who in the normal plerformance of his operational
responsibilities would have knowledge of such matter and the require-

ments of this Lease with respect thereto.

§11. Return of Units Upon Default. | If this Lease shall terminate
pursuant to §10 hereof, the Lessee shall forthwith deliver possession
of the Units to the Lessor and shall give p'rompt telegraphic and written
notice to the Association of American Railroads and all railroads
having possession of any Unit so to return such Units. Each Unit re-
turned to the Lessor pursuant to this §11 shall (i) be in the same oper-

ating order, repair and condition as when originally delivered to the
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Lessee, reasonable wear and tear and modifications, if any, permitted
by this Lease excepted, (ii) have attached or affixed thereto any special
device, rack or assembly considered an accession thereto as provided
in §9 hereof and have removed therefrom any special device, rack or
assembly not so considered an accession thereto and (iii) meet the stan-
dards then in effect under the Interchange Rules of the Association of
American Railroads, if applicable. For the purpose of delivering pos-
session of any Unit or Units to the Lessor as above required, the Lessee
shall at its own cost, expense and risk:

(a) forthwith and in the usual manner cause such Units to be
transported to such location as shall reasonably be designated by the
Lessor and there assembled,

(b) furnish and arrange for the Lessor to store such Units on any
lines of railroad or premises approved by the Lessor until such Units
have been sold, leased or otherwise disposed of by the Lessor, and

(e) cause the Units to be moved to such interchange point or
points as shall be designated by the Lessor upon any sale, lease or
other disposal of all or any of the Units.

The assembling, delivery, storage and transporting of the Units as here-
inbefore provided shall be at the expense and risk of the Lessee and
are of the essence of this Lease, and upon application to any court of
equity having jurisdiction in the premises the Lessor shall be entitled
to a decree against the Lessee requiring specific performance of the
covenants of the Lessee so to assemble, deliver, store and transport the
Units. During any storage period, the Lessee will permit the Lessor
or any person designated by it, including the authorized representative
or representatives of any prospective purchaser of any such Unit, to
inspect the same. In the event that the Units or any thereof are sold
pursuant to the exercise of the Vendor’s remedies under the Security
Document, the Lessee shall pay to the Lessor the per diem interchange
for each such Unit which shall not have been assembled, delivered and
stored, as hereinbefore provided, by the date of such sale for each day
from the date of such sale to the date of delivery to the purchaser there-
of.

Without in any way limiting the obligation of the Lessee under the
foregoing provisions of this §11, the Lessee hereby irrevocably appoints
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the Lessor as the agent and attorney of the Lessee, with full power
and authority, at any time while the Lessee is obligated to deliver pos-
session of any Unit to the Lessor, to demand and take possession of
such Unit in the name and on behalf of the Lessee from whomsoever
shall be in possession of such Unit at the time.

§12. Assignment; Possession and Use. This Lease shall not be as-
signable by the Lessor, except to the Vendor without the consent of
the Lessee. The Vendor may assign this Lease in whole or in part.

So long as no Event of Default or evelant' of default exists hereunder
or under the Security Document (except for any event of default in
respect of which the Vendor is required to forebear exercising its rights
under Article 17 of the Security Document) and the Lessee shall have
fully complied with the provisions of thls §12, the Lessee shall be en-
titled to the possession and use of the Units and also to sublease the
Units to, or to permit their use under the terms of car contracts by,
a sublessee or user incorporated in the United States of America (or
any State thereof or the District of Columbia), upon lines of railroad
owned or operated by a railroad company or companies incorporated in
the United States of America (or any; State thereof or the District
of Columbia), or over which such railroad company or companies have
trackage rights or rights for operation|of their trains, and upon con-
necting and other carriers in the usual interchange of traffic in the con-
tinental United States, Canada and Me:xico, but only upon and subject
to all the terms and conditions of this Lease; provided, however, that
if the Lessee subleases or permits the use of any Unit in Canada (or
any Province or Territory thereof) or in Mexico (or any State or
the Federal District thereof), the Lessee shall, except as otherwise
provided in §15 hereof, first have (a) taken all necessary action to
protect the right, title and interest of|the Lessor and the Vendor in
the Units to be so subleased or used and (b) furnished the Lessor and
the Vendor with an opinion of Canadlan or Mexican counsel, as the
case may be, satisfactory to the Lesso’r and the Vendor to the effect
that such action is all that is necessary to protect the right, title and
interest of the Lessor and the Vendor in such Units.

Any such sublease may provide that the sublessee, so long as it shall
~ not be in default under such sublease, shall be entitled to the possession
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of the Units included in such sublease and the use thereof; provided,
however, that every such sublease shall be subject to the rights and rem-
edies of the Vendor under the Security Document and the Lessor under
this Lease.

The Lessee, at its own expense, will as soon as possible cause to be
duly discharged any lien, charge, security interest or other encum-
brance (except any sublease or car contract as aforesaid and other than
an encumbrance resulting from claims against the Lessor or the Vendor
not related to the ownership or leasing of, or the security interest of
the Vendor to, the Units) which may at any time be imposed on or
with respect to any Unit including any accession thereto or the interest
of the Lessor, the Vendor or the Lessee therein. The Lessee shall not,
without the prior written consent of the Lessor, part with the possession
or eontrol of, or suffer or allow to pass out of its possession or control,
any of the Units, except to the extent permitted by the provisions of
this §12. '

Nothing in this §12 shall be deemed to restrict the right of the Lessee
to assign or transfer its leasehold interest under this Lease in the Units
or possession of the Units to any corporation incorporated under the
laws of any state of the United States of America or the District of
Columbia (which shall have specifically assumed the obligations of the
Lessee hereunder and under the Consent by an appropriate instrument
in writing) into or with which the Lessee shall have become merged
or consolidated or which shall have acquired the property of the Lessee -
as an entirety or substantially as an entirety, provided that such as-
signee or transferee will not, upon the effectiveness of such merger,
consolidation or acquisition be in default under any provision of this
Lease.

§13. Renewal Options. Provided that this Lease has not been
earlier terminated and the Lessee is not in default hereunder, the Lessee
may, by written notice delivered to the Lessor not less than one year
prior to the end of the original term of this Lease elect to extend the
term of this Lease in respect of all, but not fewer than all, the Units
then covered by this Lease, for a five-year period commencing on the
scheduled expiration of the original term of this Lease, at a rental pay-
able in ten semiannual payments, payable on the semiannual anniver-
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saries of the expiration of the original iterm, each in an amount equal
t0 2.32% of the Purchase Price of such Units.

Provided that this Lease has not been earlier terminated and the
Lessee is not in default hereunder, the Lessee may by written notice
delivered to the Lessor not less than one year prior to the end of any
extended term of this Lease, elect to extend the term of this Lease in
respect of all but not fewer than all of|the Units then covered by this
Lease, for an additional period of not less than one year commencing
on the scheduled expiration of any extended term of this Lease, at a
“Fair Market Rental” payable in semiannual payments on the semi-
annual anniversaries of the expiration of the preceding extended term.
Additional successive renewals may be made on the same terms and
conditions as set forth in this paragraph’.

Fair Market Rental shall be determined on the basis of, and shall be
equal in amount to, the rental which vs:muld obtain in an arm’s-length
transaction between an informed and willing lessee (other than a lessee
currently in possession) and an informed and willing lessor under no

: . oo o
compulsion to lease and, in such determination, costs of removal from
the location of current use shall not be: a deduction from such rental.
If, after 60 days from the giving of notice by the Lessee of the Lessee’s
election to extend the term of this Leasele, the Lessor and the Lessee are
unable to agree upon a determination|of the Fair Market Rental of
the Units, such rental shall be determined in accordance with the fore-
going definition by the following procedure If either party to such de-
termination shall have given written |notice to the other requesting
determination of such value by this appraisal procedure, the parties
shall consult for the purpose of appointing a qualified independent
appraiser by mutual agreement. If no such appraiser is so appointed
within 20 business days after such notlce is given, each party shall
appoint an independent appraiser within 25 business days after such
notice is given, and the two appraisers so appointed shall within 35
business days after such notice is given appoint a third independent
appraiser. If no such third appraiser is appointed within 35 business
days after such notice is given, either Il)arty may apply, to make such

appointment, to the American Arbitration Association, and both parties
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shall be bound by any appointment so made. Any appraiser or ap-
praisers appointed pursuant to the foregoing procedure shall be in-
structed to determine the Fair Market Rental of the Units subject to
the proposed extended term within 90 days after his or their appoint-
ment. If the parties shall have appointed a single appraiser or if either
party shall have failed to appoint an appraiser, the determination of
Fair Market Rental of the single appraiser appointed shall be final.
If three appraisers shall be appointed, the determination of the ap-
praiser which differs most from the other two appraisers shall be ex-
cluded, the remaining two determinations shall be averaged and such
latter average shall be final and binding upon the parties hereto as the
Fair Market Rental. The appraisal proceedings shall be conducted
in accordance with the Commercial Arbitration Rules of the American
Arbitration Association -as in effect on the date hereof, except as
modified hereby. The provision for this appraisal procedure shall be the
exclusive means of determining Fair Market Rental and shall be in lieu
of any judicial or other procedure for the determination thereof, and
each party hereto hereby consents and agrees not to assert any judicial
or other procedures. The expenses of the appraisal procedure shall be
borne by the Lessee.

§14. Return of Units upon Expiration of Term. As soon as prac-
ticable on or after the termination of the original or any extended term
of this Lease, and in any event not later than 90 days thereafter, the
Lessee will, at its own cost and expense, at the request of the Lessor,
cause each Unit to be transported to such point or points as shall be
reasonably designated by the Lessor immediately prior to such termina-
tion and arrange for the Lessor to store such Unit on any lines of rail-
road or premises approved by the Lessor for a period not exceeding
one year from the date such Unit is first placed in storage pursuant
to this §14; the assembly, delivery, storage and transporting of such
Unit to be at the expense and risk of the Lessee. During any such stor-
age period the Lessee will permit the Lessor or any person designated
by it, including the authorized representative or representatives of any
prospective purchaser or lessee of such Unit, to inspect the same; pro-
vided, however, that the Lessee shall not be liable except in the case of
negligence or international act of the Lessee or of its employees or agents
and, except to the extent otherwise provided by law, for any injury to or
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the death of any person exercising, either on behalf of the Lessor or any
prospective purchaser or lessee, the righlts of inspection granted under
this sentence. The assembly, delivery, storage and transporting of the
Units as hereinbefore provided are of the essence of this Lease, and
upon application to any court of equity having jurisdiction in the
premises, the Lessor shall be entitled to ja decree against the Lessee re-
quiring specific performance of the covenants of the Lessee so to cause
the assembly, delivery, storage and transportmg of the Units. Each
Unit returned to the Lessor pursuant to: this §14 shall (i) be in the same
operating order, repair and condition as when originally delivered to
the Lessee, reasonable wear and tear e'xpected (ii) have attached or
affixed thereto any special device, rack or assembly considered an acces-
sion thereto as provided in §9 hereof and have removed therefrom any
special device, rack or assembly not so considered an accession thereto
and (iii) meet the standards then in effect under the Interchange

Rules of the Association of American Ralilroads, if applicable.

§15. Recording. The Lessee, at its own expense, will cause this
Lease, the Lease Assignment, and any assignment hereof or thereof to
be filed and recorded with the Interstate Commerce Commission in ac-
cordance with Section 20c of the Interstate Commerce Act. The Lessee
will undertake the filing, registering, hepo'sit, and recording required
of the Lessor under the Security Docuthent and will from time to time
do and perform any other act and will execute, acknowledge, deliver,
file, register, record (and will refile, re'-register deposit and redeposit
or re-record whenever required) any and all further instruments re-
quired by law or reasonably requested by the Lessor or the Vendor
for the purpose of proper protection, to their satisfaction, of the Ven-
dor’s and the Lessor’s respective interests in the Units, or for the pur-
pose of carrying out the intention of thls Lease, the Security Document,
the Assignments or the Lease Assxgnment provided however, that the
Lessee shall not be required to take any such action in respect of any
jurisdiction outside the United States if (1) the Lessee deems such
action to be unduly burdensome, (2) after giving effect to the failure
to take such action, the Lessee has taken all action required by law to
protect the title of the Lessor and thel Vendor to Units having a fair
value of not less than 85% of the aggregate fair value of all the Units

then subject to this Lease, and (3) any Unit at any time located in
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such jurisdiction shall have been marked with the markings specified
in §5 hereof.

The Lessee will promptly furnish to the Vendor and the Lessor evi-
dence of all such filing, registering, depositing or recording, and an
opinion or opinions of counsel for the Lessee with respect thereto satis-
factory to the Vendor and the Lessor.

§16. Lessor’'s Right To Perform for the Lessee. If the Lessee
fails to perform or comply with any of its agreements contained here-
in, the Lessor may upon notice to the Lessee itself perform or comply
with such agreement, and the amount of the reasonable cost and ex-
penses of the Lessor incurred in connection with such performance or
compliance, together with interest on such amount between the date
when any such costs and expenses are paid by the Lessor and the date
when the Lessor is reimbursed for such costs and expenses, at the rate
per annum which Manufacturers Hanover Trust Company, New York,
New York, charges for unsecured 90-day loans to large corporate
borrowers at the time in effect, shall be payable by the Lessee upon
demand. ‘

§17. Interest on Overdue Rentals. Anything to the contrary here-
in contained notwithstanding, any nonpayment of rentals and other
obligations due hereunder shall result in the obligation on the part of
the Lessee promptly to pay, to the extent legally enforceable, an amount
equal to interest at 9%%% per annum on the overdue rentals and other
obligations for the period of time during which they are overdue, or
such lesser amount as may be legally enforceable.

§18. Notices. Any notice required or permitted to be given by
either party hereto to the other shall be deemed to have been given
when delivered to such other party or deposited in the United States
mails, first-class postage prepaid, addressed as follows:

if to the Lessor, at 300 South Wacker Drive, Chicago, Illinois
60606;

if to the Lessee, at 345 Park Avenue, New York, New York 10022,
attention of Vice President-Finance;

or addressed to any party at such other address as such party shall
hereafter furnish to the other parties in writing. Any certificate, docu-~
ment or report required to be furnished by any party hereto to the
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other parties shall be delivered to the address set forth above for such
party.

§19 No Recom‘se No recourse shall be had in respect of any
obligation due under this Lease, or referred to herein, against any
incorporator, stockholder, director or ofﬁcer as such, past, present or
future, of the Lessor or the Lessee, Whether by virtue of any constitu-
tional provision, statute or rule of law or by enforcement of any assess-
ment or penalty or otherwise, all such liability, whether at common law,
in equity, by any constitutional provisien, statute or otherwise, of in-
corporators, stockholders, directors, oﬂi(lzers, as such, being forever re-
leased as a condition of and as consideration for the execution of this
Lease. '

§20. Severability, E’ﬁ’ect and Modzﬁcatwn of Lease; Third Party
Beneficiaries. Any provision of this Lease which is prohibited or un-
enforceable in any jurisdiction, shall be, as to such jurisdiction, in-
effective to the extent of such proh1b1t1‘on or unenforceability without
invalidating the remaining provisions hereof, and any such prohibition
or unenforceability in any jurisdiction shall not invalidate or render

unenforceable such provision in any other jurisdiction.

This Lease exclusively and completely states the rights of the Lessor
and the Lessee with respect to the leasi;ng of the Units and supersedes
all other agreements, oral or written, with respect thereto. No variation
or modification of this Lease and no waiver of any of its provisions or
conditions shall be valid unless in writing and signed by duly authorized
signatories for the Lessor and the Lessee.

Nothing in this Lease shall be deemed to create any right in any
person not a party hereto (other than the Vendor and the permitted
successors and assigns of a party) and this instrument shall not be
construed in any respect to be a contract in whole or in part for the
benefit of any third party except as aforesaid.

§21. Ewecution. This Lease may|be executed in several counter-
parts, such counterparts together constituting but one and the same
instrument, but the counterpart delivered to the Vendor shall be
deemed to be the original counterpart. Although for convenience this
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 Lease is dated as of the date first set forth above, the actual date or
dates of execution hereof by the parties hereto is or are, respectively,
the date or dates stated in the acknowledgments hereto annexed.

§22. Law Governing. The terms of this Lease and all rights and
obligations hereunder shall be governed by the laws of the State of New
York; provided, however, that the parties shall be entitled to all rights
conferred by Section 20¢ of the Interstate Commerce Act.
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IN WITNESs WHEREOF, the parties hereto have executed or caused
this instrument to be executed as of the date first above written.

AMERICAN RAIL Box CAR

CTMPANY,
BY .o
Vice President-Finance
and Treasurer
[CORPORATE SEAL]
Attest: '
............ ’ sszstantSecretary
UNION PACIFIC RAILROAD
()BOMPANY,
BY e
Vice President-Finance

[CORPORATE SEAL]
Attest:

.....................................................




217

STATE OF ILLINOIS,
CounTY OF COOK,

On this day of , before me personally appeared

, to me personally known, who, being

by me duly sworn, says that he is Vice President-Finance and Treasurer

of AMERICAN RAIL Box CAr COMPANY, that one of the seals affixed to

the foregoing instrument is the corporate seal of said corporation, that

said instrument was signed and sealed on behalf of said corporation by

authority of its Board of Directors, and he acknowledged that the

execution of the foregoing instrument was the free act and deed of
said corporation.

...................................................

Notary Public
[Notarial Seal]
My Commission expires
STATE OF NEW YORK,
. 88.:
CoUNTY OF NEW YORK, S
On this day of , before me personally appeared

, to me personally known, who, being
by me duly sworn, says that he is a Viee President-Finance of UNION
PaciFic RAILROAD COMPANY, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged that the exe-
cution of the foregoing instrument was the free act and deed of said
corporation.

-----------------------------------

[Notarial Seal]
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SCHEDULE A
Identifying
AAR Numbers
Mechanical (All Sets
Type Designation Quantity Inclusive)

50’ 6”, 70-ton capacity, gen-
eral service box car .... XM 569 RBOX
20080-20399,
21351-21599




Annex D
to Conditional Sale Agreement

ASSIGNMENT OF LEASE AND AGREEMENT dated as of

(hereinafter called this Assignment), by and be-
tween AMERICAN RaiL Box ComPANY, a Delaware corporation
(hereinafter called the Lessor) and Mercantile-Safe Deposit and
Trust Company, as agent (hereinafter called the Vendor).

WHEREAS the Lessor and Union Pacific Railroad Company (here-
inafter called the Lessee) have entered into Conditional Sale Agree-
ments dated as of March 15, 1976 (such Conditional Sale Agreements
hereinafter, together with amendments and supplements thereto, being
collectively called the Security Document), with Pullman Incorporated
(Pullman Standard Division) and PACCAR Inc, (hereinafter in-
dividually called a Builder and collectively the Builders), respectively,
providing for the sale to the Lessor of the units of railroad equipment
(hereinafter called the Units) described in the Lease (as hereinafter
defined) ; and

WHEREAS the Lessor and the Lessee have entered into a Lease of
Railroad Equipment dated as of the date hereof (hereinafter, together
with any amendments and supplements thereto, being called the Lease),
providing for the leasing by the Lessor to the Lessee of the Units; and

WHEREAS in order to provide additional security for the obligations
of the Lessor under the Security Document, the Lessor agreed to assign
for security purposes its rights in, to and under the Lease to the
Vendor;

Now, THEREFORE, in consideration of the payments to be made and
the covenants hereinafter mentioned to be kept and performed, the
parties hereto agree as follows:

1. Subject to the provisions of Paragraph 10 hereof, the Lessor here-
by assigns, transfers and sets over unto the Vendor, as collateral secu-
rity for the payment and performance of the Lessor’s obligations under
the Security Document, all the Lessor’s right, title and interest, powers,
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privileges, and other benefits under the Lease, including, without limi-
tation, the immediate right to receive and collect all rentals, profits and
other sums payable to or receivable by the Lessor from the Lessee under
or pursuant to the provisions of the Lease whether as rent, casualty
payment, indemnity, liquidated damages| or otherwise (such moneys
being hereinafter called the Payments), and the right to make
all waivers and agreements, to give all notlces, consents and releases,
to take all action upon the happening of an Event of Default specified
in the Lease, and to do any and all other|things whatsoever which the
Lessor is or may become entitled to do under the Lease. In furtherance
of the foregoing assignment, the Lessor hereby irrevocably authorizes
and empowers the Vendor in its own nan'le, or in the name of its nom-
inee, or in the name of the Lessor or as/its attorney, to ask, demand,
sue for, collect and receive any and all Payments to which the Lessor
is or may become entitled under the Lealse, and to enforce compliance
by the Lessee with all the terms and provi'sions thereof.

The Vendor agrees to accept any payments made by the Lessee for
the account of the Lessor pursuant to the Lease. To the extent received,
the Vendor will apply such Payments to satisfy the obligations of the
Lessor under the Security Document then due and payable, and any
balance shall, so long as the Lessee is not in default under Article 8
of the Security Document and no event|of default shall have occurred
and be continuing under subparagraphs (c¢) or (d) of Article 16 of
the Security Document due to a petition or proceedings in respect of
the Guarantor, be paid immediately to and retained by the Lessor.

2. This Assignment is executed only|as security for the obligations
of the Lessor under the Security Document and, therefore, the execution
and delivery of this Assignment shall not subject the Vendor to,
‘or transfer, or pass, or in any way affect or modify, the liability of
the Lessor under the Lease, it being understood and agreed that not-
withstanding this Assignment or any subsequent assignment, all obliga-
tions of the Lessor to the Lessee shall be and remain enforceable by
the Lessee, its successors and assigns,| against, and only against the
Lessor or persons other than the Vendor.

3. To protect the security afforded by this Assignment, the Lessor
agrees as follows:
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(a) The Lessor will faithfully abide by, perform and discharge
each and every obligation, covenant and agreement which the Lease
provides are to be performed by the Lessor; without the written con-
sent of the Vendor, the Lessor will not anticipate the rents under
the Lease or waive, excuse, condone, forgive or in any manner release
or discharge the Lessee thereunder of or from the obligations, cove-
nants, conditions and agreements to be performed by the Lessee
which are intended to satisfy the obligations of the Lessor under the
Security Document, including, without limitation, the obligation to
pay the rents in the manner and at the time and place specified
therein or enter into any agreement so amending, modifying or ter-
minating the Lease and the Lessor agrees that any such amend-
ment, modification or termination thereof without such consent shall
be void.’

(b) At the Lessor’s sole cost and expense, the Lessor will appear
in and defend every action or proceeding arising under, growing out
of or in any manner connected with the obligations, dutles or liabili-
ties of the Lessor under the Lease.

(¢) Should the Lessor fail to make any payment or to do any act
which this Assignment requires the Lessor to make or do, then the
Vendor, but without obligation so to do, after first making written
demand upon the Lessor and affording the Lessor a reasonable period
of time within which to make such payment or do such act, but with-
out releasing the Lessor from any obligation hereunder, may make
or do the same in such manner and to such extent as the Vendor
may deem necessary to protect the security provided hereby, includ-
ing specifically, without limiting its general powers, the right
to appear in and defend any action or proceeding purporting to affect
the security hereof and the rights or powers of the Vendor, and also
the right to perform and discharge each and every obligation, cove-
nant and agreement of the Lessor contained in the Lease; and
in exercising any such powers, the Vendor may pay necessary costs
and expenses, employ counsel and incur and pay reasonable attorneys’
fees, and the Lessor will reimburse the Vendor for such costs,
expenses and fees

4. Subject to the provisions of Paragraph 10 hereof, the Lessor does
hereby constitute the Vendor the Lessor’s true and lawful attorney, ir-
revocably, with full power (in the name of the Lessor, or otherwise),
to ask, require, demand, receive, compound and give acquittance for
any and all Payments due and to become due under or arising out of
the Lease to which the Lessor is or may become entitled, to enforce com-
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pliance by the Lessee with all the terms/and provisions of the Lease,
to' endorse any checks or other instruments or orders in con-
nection therewith and to file any claims or take any action or institute
any proceedings which the Vendor may deem to be necessary or advis-
able in the premises.

5. Upon the full discharge and satisfaction of all the Lessor’s obli-
gations under the Security Document, this Assignment and all rights
herein assigned to the Vendor shall terminate, and all estate, right, title
and interest of the Vendor in and to the Lease shall revert to the Lessor.

6. The Lessor will, from time to time, do and perform any other act
and will execute, acknowledge, deliver and file, register, deposit and
record (and will refile, re-register, re-record or redeposit whenever re-
quired) any and all further instruments lrequired by law or reasonably
requested by the Vendor in order to| confirm or further assure,
the interests of the Vendor hereunder.

7. Pursuant to the provisions of the Finance Agreement relating to
assignment to a successor agent thereunder or if a Declaration of De-
fault under the Security Document has been made and is in effect, the
Vendor may assign all or any of the ri|ghts assigned to it hereby or
arising under the Lease, including, With(:)ut limitation, the right to re-
ceive any Payments due or to become due. In the event of any such
assignment, any such subsequent or successive assignee or assignees
shall, to the extent of such assignment, (Ianjoy all the rights and privi-
leges and be subject to all the obligations of the Vendor hereunder.
The Vendor will give written notice to the Lessor and the Lessee of any

such assignment.

8. This Assignment shall be governe(} by the laws of the State of
New York, but the parties shall be entitled to all rights conferred by
Section 20c of the Interstate Commerce Act.

9. The Lessor shall cause copies of all notices received in connection
with the Lease and all payments hereul:lder to be promptly delivered
or made to the Vendor at its address set forth in Article 21 of the Secur-
ity Document, or at such other address as{the Vendor shall designate.
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10. The Vendor hereby agrees with the Lessor that, so long as no
event of default under the Security Document has occurred and shall
be continuing (other than an event of default as to which the Vendor
is required to forbear exercising its remedies under Article 17 of the
Security Document ), the Vendor will not exercise or enforce, or seek to
exercise or enforce, or avail itself of, any of the rights, powers, priv-
ileges, authorizations or benefits assigned and transferred by the Lessor
to the Vendor by this Assignment, except the right to receive and apply
the Payments as provided in Paragraph 1 hereof, and that, subject to
the terms of the Lease and the Security Document, the Lessor may,
80 long as no event of default under the Security Document has occurred
and shall be continuing (other than as aforesaid), exercise or enforce,
or seek to exercise or enforce, such rights, powers, privileges, authoriza-
tions or benefits; provided, however, that the Lessor may not terminate
the Lease without the prior written consent of the Vendor.

IN WITNESS WHEREOF, the parties hereto have caused this instru-
ment to be executed in their respective corporate names, by officers
thereunto duly authorized, and their respective corporate seals to be
affixed and duly attested, all as of the date first above written.

AMERICAN RAIL Box COMPANY,

DY i, e

[CORPORATE SEAL] Vice President-Finance and
: Treasurer
Attest:
............ A sszstantSecretary
MERCANTILE-SAFE DEPOSIT AND

TRrRUST COMPANY, as Agent,

[CORPORATE SEAL] B e
Assistant Vice President

Attest:

----------------------------------------------------

Corporate Trust Officer



STATE OF ILLINOIS, } ss.:

COUNTY OF COOK,
On this day of , 19, before me personally ap-
peared , to me personally known, who, being

by me duly sworn, says that he is Vice President-Finance and Trea-
surer of AMERICAN RAIL Box COMPANY, that one of the seals affixed
to the foregoing instrument is the corporate seal of said corporation
and that said instrument was signed and sealed on behalf of said

corporation by authority of its By—lthTls and he acknowledged that

the execution of the foregoing instrument was the free act and deed
of said corporation.
................ NotaryPublw

[NOTARIALSEAL]
STATE OF MARYLAND, 5.
CITY OF BALTIMORE, } a

On this day of . ,19 , before me personally ap-
peared , to me personally known, who, be-

ing by me duly sworn, says that he is an Assistant Vice President of
MERCANTILE-SAFE DEPOSIT AND TRUST COMPANY that one of the seals
affixed to the foregoing instrument is the corporate seal of said corpora-
tion and that said instrument was s1gned and sealed on behalf of said
corporation by authority of its Board of Directors and he acknowledged
that the execution of the foregoing instrument was the free act and
deed of said corporation.

...................................................

Notary Public

[NOTARIALSEAL]

My Commission expires
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LESSEE’S CONSENT AND AGREEMENT

The undersigned, a corporation duly incorporated under the laws of
the State of Utah, the Lessee named in the Lease (hereinafter called
the Lease) referred to in the foregoing Assignment of Lease and Agree-
ment (hereinafter called the Assignment), hereby (a) acknowledges
receipt of a copy of the Assignment and consents to all the terms and
conditions of the Assignment and (b) in consideration of other good
and valuable consideration, the undersigned:

(1) agrees, subject to the terms and conditions of the Assignment,
to pay all rentals, casualty payments, liquidated damages, indemni-
ties and other moneys provided for in the Lease (which moneys are
hereinafter called the Payments) due and to become due under the
Lease in respect of the Units leased thereunder, directly to the Vendor
(as defined in the Lease), to be applied as provided in the Security
Document (as defined in the Lease), at P. 0. Box 2258, Two Hopkins
Plaza, Baltimore, Maryland 21203, attention of Corporate Trust De-
partment (or to such other address as may be furnished in writing
to the undersigned by the Vendor) ; it being hereby agreed that the
undersigned’s obligation to pay all the aforesaid Payments is absolute
and unconditional; .

(2) agrees, subject to the terms and conditions of the Assignment,
that the Vendor shall be entitled to the benefits of, and to receive
and enforce performance of, all of the covenants to be performed by
the undersigned under the Lease as though the Vendor were named
therein as the Lessor;

(3) agrees that the Payments shall not be subject to any right
of setoff or counterclaim or other defense which the undersigned
might have against the Lessor or otherwise, and the payment thereof
to the Vendor shall be final and shall not be subject to, and the under-
signed hereby agrees to indemnify the Vendor against, any liens,
charges or claims of any nature whatsoever (other than liens, charges
or claims created or incurred by the Vendor not arising out of the
transactions contemplated by the Security Document, the Lease or
the Assignment) resulting from a breach by the undersigned of its
obligations under the Lease prior to or pari passu with the right of
the Vendor to apply such Payments, as provided in the Assignment;

(4) agrees that the Vendor shall not, by virtue of the Assignment
or this Consent and Agreement, be or become subject to any liability
or obligation under the Lease or otherwise;



8

(5) will (i) execute, deliver and

or furnish all notices, certifi-

cates, communications, instruments, agreements, legal opinions and

other documents and papers required

to be executed, delivered and/

or furnished by it (or its counsel) pursuant to the provisions of the
Security Document and (ii) do all such acts and execute and deliver
all such further assurances requ1red to be done and/or executed and
-delivered by it pursuant to the provisions of any thereof.

This Agreement may be executed

in several counterparts, each

of which when so executed shall be deemed an original, and such coun-
terparts together shall constitute one and the same instrument.

ThlS Consent and Agreement, when accepted by the Vendor by
signing the acceptance at the foot hereo’f shall be deemed to be a con-
tract under the laws of the State of New York and, for all purposes,
shall be construed in accordance with the laws of said State.

Dated as of _
' UNION PACIFIC RAILROAD
C(i)MPANY,
DY e eaaae s
Vice President-Finance
[CORPORATE SEAL]
Attest:
................... S ecrewry
Accepted
MER'CANTILE-SAFE DEPOSIT AND
TRUST COMPANY, as Agent,
DY e
Assistant Vice President
[CORPORATE SEAL]

Attest:

....................................................

Corporate Trust Officer




STATE OF NEW YORK, } S8, -

COUNTY OF NEW YORK,
On this day of o , 19 , before me personally ap-
peared , to me personally known, who, being by

me duly sworn, says that he is Vice President-Finance of UNION
PACIFIC RAILROAD COMPANY, that the seal affixed to the fore-
going instrument is the corporate seal of said corporation and that
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and deed of
said corporation.

....................................................

Notary Public
[NOTARIAL SEAL]



